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SPEECH 


OF  THE 


HON. 


ROBERT  J. 


WALKER. 


If  the  Court  please,  the  Tights  of  Virginia  are  not 
necessarily  involved  in  this  controversy,  because 
the  Court,  we  believe,  will  decide  this  question  in 
our^favor,  upon  grounds  requiring  no  determination 
of  State  boundaries,  v'  e  believe,  also,  that  the  true 
interest  of  Virginia  will  be  found  in  this  ca-e  in  full 
accord  with  that  of  Pennsylvania.  If  this  bridge  is 
sustained  as  legal,  similar  bridges  at  Cincinnati  and 
other  points  will  ultimately  cut  off  the  great  and 
most  important  central  works  of  Virginia  from  the 
free  navigation  of  the  Ohio,  and  inflict  upon  her 
most  serious  injuries.  In  discussing,  however,  any 
supposed  conflict  between  the  rights  and  interests 
of  Virginia  and  Pennsylvania,  I  shall  speak  of  both 
those  great  States,  as  every  American  ever  ought  to 
do,  with  respect  and  affection.  In  invoking  now 
the  aid  of  this  Court,  in  maintaining  the  rights  se¬ 
cured  by  the  Constitution  of  the  Union  to  Pennsyl¬ 
vania,  I  trust  that  patriotic  commonwealth  will  be 
found  ready,  now  and  at  all  times,  to  carry  out  in 
perfect  good  faith,  in  letter  and  in  spirit,  every 
article  and  guarantee  of  that  sacred  compact. 
The  question  in  this  case,  relates  to  “Com¬ 
merce  with  foreign  nations  and  among  the  States.” 
It  is  contended  by  Pennsylvania,  that  no  State 
can  obstruct  the  navigation  of  the  Ohio.  If  Vir¬ 
ginia  declared  by  law,  that  licensed  vessels  pro¬ 
ceeding  from  the  port  of  Pittsburgh,  full  masted 
and  rigged,  should  not  pass  down  the  Ohio  at 
'Wheeling,  or  that  they  should  take  down  their 
masts  and  rigging  before  arriving  at  that  port,  or 
that  steamers  should  use  only  a  chimney  of  a  cer¬ 
tain  height,  such  a  statute  would  not'  be  valid. 
Virginia  can  prescribe  none  of  the  terms  or  conditions 
upon  which  licensed  vessels,  starting  from  Pittsburg, 
should  be  permitted  to  descend  the  Ohio  to  another 
port ;  because  such  a  law  would  be  a  regul  tion  of 
commerce  among  the  States,  and  would  conflict  with 
acts  of  Congress  on  the  same  subject.  If  Virginia 
could  prescribe  no  such  conditions  by  law,  she  can¬ 
not  accomplish  the  same  purpose  by  authorizing  any 
physical  obstruction.  If  the  officer  of  the  State  ot  Vir¬ 
ginia  should  appear  at  the  wharf  at  Wheeling,  un¬ 
der  a  State  statute,  and  demand  that  the  masted  li¬ 
censed  vessel  from  Pittsburgh  should  not  be  per¬ 
mitted  to  descend  the  Ohio ;  or  that  the  steamboat 
should  not  proceed  with  chimneys  of  a  given  height ; 
or  that  the  Captain  must  cut  off  or  lower  his  chim¬ 
neys,  or  take  down  his  masts,  such  a  demand  would 


be  clearly  illegal ;  yet  it  is  now  asked  to  be  permit¬ 
ted  to  effect  the  same  result  by  a  physical  obstruc¬ 
tion. 

The  principles  involved  in  this  case,  were  decided 
in  our  favor  by  this  Court,  in  7th  Howard,  w8L 

However  the  Court  might  then  have  differed  as 
to  some  points,  yet  they  all  agreed  in  certain  opin¬ 
ions  conclusive  again>t  the  continuance  of  this 
bridge.  The  first  opinion  in  that  case  was  delivered 
by  Mr.  justice  McLean,  and  was  clear  in  our  favor 
on  all  points. 

At  page  408,  Mr.  Justice  McLean  speaks  of  ship.'! 
and  vessels  as  the  “  instruments  of  Commerce  ”  and 
regards  them  all  as  regulated  by  Congress,  and  as 
placed  beyond  all  State  interference.  Now,  the 
steamboat  in  this  case  was  an  “  instrument  ot  com¬ 
merce,”  and,  as  such,  regulated  and  licensed  by 
Congress.  It  was  the  vehicle  by  which  the  officers 
and  crew,  passengers  and  cargo,  were  transported 
from  port  to  port.  No  State  has  a  right  to  regulate 
any  of  those  things,  either  the  number  or  character 
of  the  officers  or  crew,  the  cargo,  the  tonnage,  length, 
height,  size,  or  draught  of  the  vessel,  its  masts  or 
rigging.  No  State  can  regulate  any  thing  appertain¬ 
ing  to  such  vessel  or  voyage.  No  Slate  can  direct 
the  character  of  the  fuel  or  engine,  whether  high  or 
low  pressure,  the  use  of  wheels  or  propellers,  of  the 
exhaust  steam,  or  blower,  or  natural  draught,  or  the 
length  or  diameter  of  the  boilers  or  chimnies.  Such 
State  law  would  be  the  exercise  of  the  power  to 
“  regulate  commerce  with  foreign  nations  and 
among  the  States,”  the  very  power  vested  in  Con¬ 
gress,  and  exercised  by  Congress  in  this  case.  No 
State  can  arrest  or  regulate  the  voyage  in  its  pro¬ 
gress,  or  the  vessels  in  which  it  is  performed.  If  a 
State  could  do  so,  it  could  regulate  commerce  with 
foreign  nations  and  among  the  States,  and  nullify  all 
the  acts  of  Congress  on  the  subject.  The  power 
that  arrests  or  detains  the  vessel  in  its  progress,  or 
that  regulates  the  size  or  character  of  the  vessel,  or 
the  manner  or  principle  by  which  it  is  propelled,  con¬ 
trols  navigation,  and  regulates  commerce  with  fo¬ 
reign  nations  and  among  the  States.  But  that  power 
is  vo'ted  in  Congress,  and  has  been  exercised  by  it. 
The  identical  vessel ,  arrested  by  the  State  law  at 
Wheeling,  was  licensed  by  Congress  to  move  on  her 
voyage  uninterrupted,  just  as  she  started  from  Pitts¬ 
burgh.  She  had  her  chimnies  without  joints — her 
boilers,  and  all  her  fixtures,  with  the  license  from 
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the  U.  S.  Collector,  which,  Chief  Justice  Marshal 
says,  in  Gibbons  vs.  Ogden,  is  the  license  from  Con¬ 
gress,  conveying  the  right  to  pass  on  uninterrupted, 
and  she  is  arrested  at  Wheeling  by  a  State  law. 
Sae  is  told  she  must  have  lower  chimnies,  or  pro¬ 
vide  some  new  apparatus  for  lowering  them,  and 
stop  above  Wheeling  to  do  it.  It  is  true  Congress 
did  not  require  her  to  have  the  shorter  chimnies,  or 
the  lowering  apparatus,  or  to  arrest  her  voyage  in 
progress  to  lower  her  chimnies ;  it  is  true,  she  had 
the  license  of  the  U.  S.  Collector,  conveying  the 
authority  from  Congress  to  proceed  from  Pittsburgh 
to  Cincinnati,  just  as  she  was ,  without  any  deten¬ 
tion  at  Wheeling ;  but  a  State  law  commands  her 
to  have  lower  chimnies,  or  an  apparatus  for  lowering 
them  at  Wheeling,  and  requires  her  to  interrupt  her 
voyage,  and  stop  until  her  chimnies  are  lowered  and 
re-elevated.  No  State  has  any  such  power.  Admit, 
for  the  sake  of  argument,  that  the  apparatus  for  low¬ 
ering  the  chimnies  is  not  very  expensive  or  very 
dangerous,  or  the  detention  very  great ;  admit,  that 
the  use  of  the  exhaust  or  blower  may  enable  boats, 
without  much  loss  of  time  or  speed,  to  dispense 
with  the  longer  chimnies,  or  that  the  short  is  nearly 
as  good,  in  the  opinion  of  some,  as  the  long  chim¬ 
nies  ; — can  a  State  law  compel  a  licensed  vessel  of 
the  United  States  to  procure  and  use  such  exhaust 
or  blower,  or  apparatus,  or  substitute  the  shorter 
for  the  longer  chimnies  ?  All  this  was  in  the  dis¬ 
cretion  of  the  Navigator — or,  if  not,  of  Congress ; — 
and  if  Congress  has  made  no  such  regulation,  if 
Congress  has  licensed  the  vessels  in  this  case  to 
proceed  without  interruption,  and  without  such  ap¬ 
paratus,  exhaust,  or  blower,  they  cannot  be  exact¬ 
ed  by  any  State  regulation.  Virginia  has  no  more 
right  than  Pennsylvania  to  prescribe  any  regulations 
whatever  of  the  vessel  or  voyage  :  and  if  the  regu¬ 
lations  of  these  two  States  conflict,  which  is  to  pre¬ 
vail,  and  what  would  become  of  that  perfect  uni¬ 
formity  in  this  respect  among  all  the  States,  pre¬ 
scribed  by  the  Constitution,  and  enioined  by  the 
law  and  license  of  Congress?  This  then  would  dis¬ 
pose  of  the  whole  alleged  question  of  disputed  facts 
in  this  case.  For,  even  if  the  Court  should  doubt 
as  to  the  utility  of  the  longer  chimney,  the  exhaust, 
or  the  blower,  the  apparatus  for  lowering,  or  risk, 
or  expense,  or  extent  of  detention,  yet,  if,  as  is  ad¬ 
mitted,  these  vessels  were  licensed  by  Congress  to 
proceed  without  these  things,  no  State  law  could 
require  them.  This  then  would  leave  no  question 
of  fact  to  decide,  but  only  a  question  of  law — whe¬ 
ther  such  requirement  could  be  made  by  a  State 
statute.  Congress  authorizes  the  vessel  to  proceed, 
Pennsylvania  concurs,  but  Virginia  prescribes  a  dif¬ 
ferent  rule.  Which  is  to  prevail?  What  if  the 
next  State  below,  and  others  in  succession,  intro¬ 
duce,  each,  some  new  and  conflicting  State  regula¬ 
tion,  must  they  all  be  obeyed,  however  embarrass¬ 
ing  and  contradictory?  So,  also,  as  to  the  licensed 
masted  vessels  that  proceeded  from  Pittsburgh,  in¬ 
cluding  the  masted  Government  vessels,  cutters,  and 
war  steamers.  They  had  the  authority  to  proceed 
conferred  by  Congress.  Shall  a  State  law  say  that 
such  licensed  vessels,  with  their  masts  and  rigging, 
shall  not  pass  Wheeling,  upon  an  allegation,  that  it 
weuld  be  better  for  them  to  put  up  their  masts  and 
rigging  below  Wheeling?  Surely  not.  This,  then, 
would  leave  the  case,  also,  as  to  masted  vessels,  a 
mere  question  of  law,  and  not  of  fact.  The  testi¬ 
mony  varies  as  to  the  detention  by  lowering  chim¬ 
nies  at  Wheeling,  from  half  an  hour  to  several 
hours,  and,  in  dark,  windy  nights,  with  icy  decks, 
a  whole  night.  But  no  State  law  can  arrest  such 
identical  licensed  vessels  for  a  night,  or  an  hour,  or 


for  any  length  of  time,  or  subject  them  to  any  in¬ 
creased  risk,  delay,  or  expense.  We  deny  that  it 
is  a  question  of  greater  or  smaller  risk  or  expense, 
or  of  longer  or  shorter  detention,  but  that  the  whole 
power  is  either  taken  from  the  States  by  the  Con¬ 
stitution,  or,  if  not,  is  so  taken  when  Congress  acts 
on  the  subject,  by  licensing  the  boat  and  trade  with¬ 
out  any  restriction.  When  a  vessel,  licensed  by  the 
authority  of  the  United  States,  and  carrying  with  it 
the  right  to  pass  from  port  to  port,  arrives  from 
Pittsbnrgh  at  the  port  of  Wheeling,  and  the  captain 
of  the  vessel  produces  his  license,  with  the  flag  of 
the  Union  flying  at  his  mast,  as  a  part  of  the  great 
American  marine,  no  State  officer  can  come  on 
board  that  vessel,  and  prescribe  the  conditions  upon 
which  she  shall  be  permitted  to  proceed.  Congress 
has  regulated  this  matter,  both  as  regards  sailing 
and  steam  vessels,  and  authorized  such  vessels  to 
pass  without  restriction. 

Mr.  Justice  Wayne,  at  page  412,  enumerates  nine 
distinct  points,  which  he  says  he  thinks  “  the  Court 
means  now  to  decide” — upon  each  of  which  I  rely 
as  applicable  to  this  case.  In  his  6th  position,  page 
414,  he  says — “That  the  fifth  clause  of  the  ninth 
section  of  the  first  article  of  the  Constitution,  which 
declares  that  ‘  no  preference  shall  be  given  by  any 
regu'ationof  commerce  or  revenue,  to  the  ports  of 
one  State  over  those  of  another  State,  nor  shall  ves¬ 
sels  bound  to  or  from  one  State  be  obliged  to  enter, 
clear,  or  pay  duties  in  another,’  is  a  limitation  upon 
the  power  of  Congress  to  regulate  commerce,  for 
the  purpose  of  producing  entire  commercial  equality 
within  the  United  States,  and  also  a  prohibition  up¬ 
on  the  States  to  destroy  such  equality  by  any  legis¬ 
lation  prescribing  a  condition  upon  which  vessels 
bound  from  one  State,  shall  enter  the  ports  of  an¬ 
other  State.” 

Now  it  is  clear,  if  this  bridge  stands,  that  “  the 
commercial  equality”  between  Wheeling  and  Pitts¬ 
burgh  is  destroyed,  that  a  preference  is  given  to  the 
former,  and  conditions  prescribed ,  operating  at 
Wheeling,  which  do  not  apply  at  Pittsburgh.  Some 
of  these  are  as  follows  :  Masted  vessels  can  pro¬ 
ceed  from  Wheeling  to  the  mouth  of  the  Ohio,  and 
to  the  Gulf,  but  if  this  bridge  is  to  stand,  no  malted 
vessel,  even  although  it  have  the  direct  authority 
and  license  from  the  United  States — no,  even  it  if  be 
a  government  masted  vessel,  can  pass  from  Pitts¬ 
burgh  downwards,  although  it  may  have  on  board, 
(as  some  of  these  vessels  from  Pittsburgh  have  had) 
a  cargo  of  exports,  bound  to  New  Orleans  or  the 
West  Indies.  If  it  starts  with  masts,  it  is  stopped 
at  Wheeling  by  State  authority  ;  but  if  a  similar  ves¬ 
sel  starts  from  Wheeling,  there  is  no  interruption  or 
obstruction.  This  would  give  Wheeling,  among 
other  advantages,  as  the  testimony  shows,  an  im¬ 
portant  preference  as  a  port  for  ship  building.  So 
also,  when  the  river  is  so  high  that  boats  with  the 
tall  chimneys  could  pass  the  Ohio  over  the  falls  to 
St.  Louis  or  New  Orleans,  without  going  through 
the  Louisville  Canal ;  these  boats  can  come  to 
Wheeling  and  enter  that  port,  or  descend  from 
there,  but  they  cannot  go  beyond  it,  or  to  or  from 
Pittsburgh.  An  entire  class  of  vessels,  embracing 
a  large  and  important  portion  of  the  marine  of  the 
West,  are  stopped  at  Wheeling;  they  can  ascend 
from  Cincinnati  and  other  cities  to  that  port,  but 
they  can  go  no  higher ;  they  can  descend  from 
Wheeling  to  Cincinnati  or  to  the  Gulf,  but  not  from 
Pittsburgh.  It  is  plain  that  such  a  regulation  would 
destroy  the  “  commercial  equality”  intended  by  the 
Constitution  to  exist  among  the  States.  It  is  clear 
that  this  would  give  a  “  preference”  to  the  port  of 
Wheeling,  over  the  port  of  Pittsburgh.  In  the  lan- 
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guage  of  Judge  Wayne,  it  would  be  “legislation 
prescribing  a  condition,”  as  regards  vessels  passing 
from  port  to  port,  and  would  give  rise  to  State  col¬ 
lisions,  and  acts  of  retaliation  and  retortion.  To 
prevent  this,  and  to  establish  perfect  commercial 
equality  and  uniformity  among  the  States,  this  pow¬ 
er  over  commerce  was  vested  in  Congress.  Al¬ 
though  our  ancestors  had  triumphed  in  the  battle 
fields  of  the  Revolution ;  although  they  had  then  re¬ 
posed  during  seven  years  of  uninterrupted  peace, 
yet,  for  want  of  this  uniformity  in  commercial  regu¬ 
lations,  on  account  of  these  inequalities  and  colli¬ 
sions  among  the  States  under  the  old  confederacy, 
this  great  country,  with  all  its  magnificent  ports  and 
harbors,  with  all  its  splendid  lakes  and  rivers,  with 
all  its  fertile  lands  and  great  people,  with  all  its 
wonderful  statesmen  and  patriots,  Washington, 
Franklin,  Jefferson,  Adams,  Madison,  Hamilton 
and  others,  remained  a  perfect  wreck  on  the  At¬ 
lantic  ;  with  no  successful  commerce,  agriculture, 
manufactures,  navigation  or  industry,  until  even  the 
great  Washington,  in  one  of  his  letters,  almost  des¬ 
paired  of  our  Country.  In  order  to  establish  this 
uniformity,  and  entire  equality  as  regards  commerce 
with  foreign  nations  and  among  the  States  ;  in  order 
to  preserve  the  peace  of  the  confederacy,  prevent 
these  State  collisions  and  secure  perfect  free  trade 
among  them,  the  Constitution  was  formed,  and  this 
clause  was  inserted  in  that  instrument.  And  what 
was  the  result?  Why  in  a  very  few  years,  our 
tonnage  doubled,  our  manufactures  increased ;  our 
agriculture  and  commerce  flourished,  the  whole 
country  prospered ;  and  the  city  of  New  York, 
whose  magnificent  harbor  and  mighty  river,  had 
given  to  it  no  importance  whatever  under  the  old 
system,  from  the  very  moment  of  this  uniformity  of 
commerce  as  regards  foreign  nations,  and  free  trade 
among  the  States,  rose  up  at  once,  and  commenced 
that  onward  career  of  greatness,  which  will  never 
terminate  until  she  becomes  the  great  commercial 
emporium  of  the  world.  And  now  this  Court  is 
asked  to  forget  all  these  lessons  of  history ;  they 
are  asked  to  go  back  to  the  feeble  tenure  by  which 
commerce  existed  under  the  old  confederacy,  to 
produce  the  same  practical  results,  by  permitting 
the  States  of  this  Union  to  create  obstructions  and 
inequalities  in  this  commerce  with  foreign  nations 
and  among  the  States. 

This  bridge,  if  sustained,  is  .made,  by  the  decision 
of  this  Court,  a  perpetual  obstruction  to  commerce 
with  foreign  nations  and  among  the  States,  and  a 
precedent,  not  for  Wheeling  only,  but  for  the  whole 
Ohio  and  Mississippi,  and  for  all  the  navigable 
streams  of  this  Union.  Yes,  even  the  East  river, 
the  Narrows,  or  the  Hudson,  may  be  bridged,  and 
boats  with  tall  chimnies  or  with  masts,  excluded 
from  the  harbor  of  New  York,  or  forbidden  to  run 
between  that  city  and  Albany  and  all  intermediate 
points.  So,  also,  if  this  bridge  at  Wheeling  is  ad¬ 
judged  to  stand,  there  are  charters  ready  or  prepar¬ 
ing,  by  which  bridges  of  a  similar  kind  are  to  be 
erected  across  the  Ohio  at  Marietta,  at  Cincinnati, 
at  Louisville  and  even  over  the  Mississippi  at  St. 
Louis.  Then,  let  us  suppose,  as  in  progress  of 
time  undoubtedly  would  be  the  case,  if  this  bridge 
at  Wheeling  is  adjudged  to  stand,  that  at  every  five 
or  ten  miles  a  similar  bridge  spans  the  Ohio  ;  why 
its  commerce  will  be  destroyed.  Although  it 
may  take  only  one  hour,  in  daylight,  or  even  at 
night,  to  pass  Wheeling,  if  these  steamboats  are  to 
be  arrrested  every  five  or  ten  or  twenty  miles  by  a 
bridge  like  this,  the  commerce  of  the  Ohio  would 
be  seriously  obstructed. 

The  object  of  the  Constitution  was  to  create  per¬ 


fect  free  trade  among  the  States  of  this  Union,  un¬ 
der  which,  they  have  advanced  until  the  annual  ex¬ 
change  of  the  products  between  the  different  States 
exceeds  five  hundred  millions  of  dollars,  two  hun¬ 
dred  millions  of  which  passes  through  the  waters 
of  the  West,  with  millions  of  passengers  every  year. 
The  Ohio  and  Mississippi  are  the  great  streams 
rovided  by  a  benignant  Providence,  through  which 
trust  this  vast  commerce,  untaxed  and  unobstruct¬ 
ed,  will  forever  continue  to  flow,  under  one  flag, 
covering  a  free  and  united  people  And  what  is 
this  Court  asked  to  do?  Instead  of  improving  the 
navigation  of  the  Ohio  and  Mississippi,  to  obstruct 
these  mighty  channels ;  to  permit,  at  every  five  or 
ten  miles,  bridges  to  be  erected,  which  will  arrest 
its  steamers,  and  give  rLe  to  collisions  and  retalia¬ 
tion  between  the  different  States.  * 

The  population  of  the  States  bordering  on  the 
Ohio  and  Mississippi,  is  already  twelve  millions, 
and  doubling  every  fifteen  years.  The  banks  of 
these  streams,  in  time,  will  present  a  succession  of 
towns  and  cities  at  every  five  or  ten  miles  distance, 
with  bridges  like  this  at  every  point,  and  success¬ 
ful  navigation  by  steam  upon  them  will  be  destroyed; 
for,  by  the  time  the  steamer  has  rounded  to,  to  let  oft 
steam,  lowered  its  chimnies,  passed  under  the 
bridge,  and  raised  its  chimnies  again,  as  well  as 
steam,  it  will  have  reached  another  similar  bridge, 
quadrnplingthe  length  of  voyage,  as  well  as  the  risk 
and  cost  of  transporting  freight  and  passengers,  and 
operating  as  a  tax,  to  the  amount  of  millions  of  dol¬ 
lars  every  year,  upon  the  commerce  and  industry 
of  the  country.  Thus,  these  arteries,  which  were 
destined  to  bind  together  this  great  Union  in  per¬ 
petual  bonds  of  uninterrupted  trade  and  intercourse, 
are  severed  and  obstructed  ;  throughout  their  mighty 
circuit,  the  life  blood  of  the  industry  of  the  country 
is  arrested  in  its  course,  and  steam,  that  great  ex¬ 
pansive  power,  now  beginning  to  achieve  its  great¬ 
est  triumphs  on  the  rivers  of  the  West,  doubling  the 
speed  of  boats  each  ten  or  twenty  years,  is  arrested 
in  the  midst  of  its  onward  course,  its  improvements 
terminated,  and  directed  to  close  its  short  triumph, 
with  steam  sufficient  only  to  start  the  boat  on  its  on¬ 
ward  passage,  until  it  meets  a  bridge,  lets  off'  steam, 
passes  under,  and,  ere  its  force  has  fairly  com¬ 
menced  again  to  propel  the  vessel,  another  obstruc¬ 
tion  occurs  every  five  or  ten  miles,  and  its  real 
power  is  never  employed  throughout  the  voyage. 
At  night,  especially  when  dark,  cold,  or  windy, 
with  icy  decks,  the  boat  must  lie  by,  for  it  cannot 
go  groping  its  way  through  the  narrow  passages  of 
these  bridges,  and  stopping  to  lower  and  elevate  its 
chimnies  every  five  or  ten  miles  of  its  voyage. 

The  distance  from  Pittsburghto  Cincinnati  is  500 
miles,  yet  with  the  improvements  already  made,  the 
chief  of  which  are  the  tall  chimnies,  the  trip  has 
been  made  in  'll  hours,  and  the  speed  has  doubled 
within  the  last  twelve  years,  and  is  still  increasing. 
But  suppose  a  bridge  like  this  erected  every'  ten 
miles,  and  the  detention,  including  night  voyages,  to 
be  only  one  hour  at  each  bridge,  the  time  of  the 
trip  is  tripled,  the  price  of  passage  and  freight  quad¬ 
rupled,  and  the  risk  of  life  and  property  immensely 
increased.  Extend  similar  bridges  to  Louisville  and 
the  mouth  of  the  Ohio,  and  little  or  no  freight  as¬ 
cends  that  stream,  either  for  Cincinnati,  Wheeling 
or  Pitfeburgh  ;  little  or  none  goes  upwards  for  Rich¬ 
mond,  Baltimore,  Philadelphia,  New  York  or  Bos¬ 
ton,  but  it  is  forced  downwards  to  New  Orleans. 
The  speed  of  the  boat  being  greatly  diminished,  and 
risk  increased,  passengers  will  be  driven  from  the 
Ohio  route.  It  is  known  that  most  of  the  steam¬ 
boat  explosions  occur  when  the  boat  is  rounding  to, 
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or  starting  again,  and  this  is  often  to  occur  from 
bridges  at  every  five  or  ten  miles  distance ;  so  that 
these  dreadful  disasters,  accompanied  with  such 
fearful  loss  of  life  and  property,  will  be  greatly  in¬ 
creased  in  number.  Wrecks  also  will  frequently 
occur  in  passing  through  these  narrow  passages, 
whilst,  from  the  constant  lowering  of  chimnies, 
weakened  by  every  successive  operation,  and  fall¬ 
ing  in  upon  the  hurricane  deck,  the  lives  of  crew 
and  passengers  will  be  exposed  to  constant  peril. 
In  the  name,  then,  of  the  people  of  the  West  and  of 
the  whole  Union — in  the  name  of  the  State  of  Penn¬ 
sylvania,  whose  public  works,  erected  upon  the 
faith  of  the  free  and  unobstructed  navigation  of  the 
Ohio  and  Mississippi,  are  to  be  destroyed  by  these 
bridges — in  the  name  of  Virginia  herself,  whose 
central  works  to  the  Kanahwa  are  to  be  cut  off 
from  the  ascending  or  descending  river  commerce 
by  bridges  over  the  Ohio  at  higher  and  lower 
ports — in  the  name  of  justice,  of  good  faith,  of 
solemn  compacts,  and  of  the  Constitution,  I  im¬ 
plore  the  Court  to  interpose,  and  leave  the  Ohio 
tree  from  bridges.  Let  steam  ferries,  like  those  at 
New  York  and  Philadelphia,  and  other  points,  be 
introduced,  as  in  that  case  they  soon  would  upon 
the  Ohio,  with  sufficiently  powerful  boats,  like 
those,  to  break  through  the  ice  when  necessary, 
and  (with  injury  to  no  one,)  a  more  speedy  and  eco¬ 
nomical  transit  would  soon  be  obtained  over  the 
Ohio,  than  is  now  offered  by  these  suspenson 
bridges,  which,  it  is  admitted  in  this  case,  cannot  be 
crossed  by  locomotives,  but  only  by  mule  or  horse 
power. 

These  suspension  bridges,  besides  their  obstruc¬ 
tion  to  navigation,  are  an  immense  waste  of  national 
capital,  costing  eight  times  as  much  as  a  first  rate 
steam  ferryboat,  and  with  a  slower  gait  and  higher 
toll.  Such  steam  ferry  boats  at  New  York  and 
Philadelphia,  throughout  the  year,  accommodated 
millions  of  passengers,  at  a  lower  rate  and  one  hun¬ 
dred  to  one  in  number,  compared  to  those  using  the 
Wheeling  bridge. 

Let  Wheeling,  Pittsburgh,  and  all  other  cities  on 
the  Ohio,  enjoy  all  their  natural  advantages  unmo¬ 
lested,  but  let  neither  attempt  to  commit  any  spolia¬ 
tion  upon  the  rights  of  others.  All  have  a  right  to 
the  free  and  unobstructed  navigation  of  the  Ohio,  and 
no  one  of  them  can  be  permitted  to  affect  injuriously 
the  rights  of  others  by  bridges,  or  in  any  other  man¬ 
ner. 

I  cannot  doubt  that  in  a  few  years,  if  bridges 
are  to  be  erected  every  few  miles  across  the  Ohio, 
the  tax  imposed  thereby  upon  the  people  of  the 
Union,  will  not  be  less,  in  freight,  and  passage,  and 
diminished  value  of  property,  products  and  business, 
than  several  millions  of  dollars  per  annum ;  and 
this  loss  augmenting  every  year.  Nor  will  this  loss 
fall  exclusively  upon  the  people  of  the  West. 
When  the  manufacturers  of  New  England,  or  mer¬ 
chants  of  New  York, send  their  goods  to  Pittsburgh 
to  descend  the  Ohio,  the  loss  from  increased  freight 
and  diminished  business  and  profits  must  fall  in  part 
upon  them,  especially  when  bridges  are  greatly  mul¬ 
tiplied  in  number  below  Wheeling.  When  the 
planters  and  farmers  of  the  West,  with  their  cotton 
and  sugar,  their  flour  and  tobacco,  and  other  pro¬ 
ducts,  attempt  to  ascend  the  Ohio  to  Pittsburgh,  or 
even  to  lower  ports  where  bridges  obstruct  the  pas¬ 
sage,  they  also  will  encounter  great  loss.  Pennsyl¬ 
vania  will  sulfer  first  and  most;  Virginia  next,  and 
Maryland  when  both  are  cut  ofl,  not  only  from  the 
Wheeling  route,  but  from  the  great  central  canal 
and  railroad  route  of  Virginia  to  Kanawha,  by  a 
bridge  lower  down  at  Cincinnati.  Ohio  next,  when 


that  great  State  and  her  canals  are  cut  off  by  a 
bridge  at  Louisville.  Indiana  and  Illinois  next,  by 
bridges  below  the  mouth  of  the  Wabash ;  and  Ten¬ 
nessee  next,  by  bridges  above  the  mouth  of  the 
Cumberland  and  Tennessee  rivers.  In  truth,  the 
whole  Union  will  suffer,  including  in  the  end  Wheel¬ 
ing  herself.  As  a  port  for  ship  building,  and  for 
freight  and  passengers  ascending  and  descending 
the  Ohio,  she  will  lose  much  more  by  bridges  at 
Beaver  and  Steubenville  above,  and  at  Cincinnati 
and  other  points  below,  than  all  the  imaginary  ad¬ 
vantages  by  transit  over  a  wire  bridge,  rather  than 
by  a  first  rate  steam  ferry  boat.  In  the  one  case, 
she  gets  the  steam  ferry  with  the  Ohio  unobstructed 
at  any  point  above  or  below ;  in  the  other  case  she 
gets  a  bridge  for  mule  or  horse  power  with  slow 
gait  and  high  toll,  and  establishes  a  precedent  fatal 
to  her  own  prosperity  and  that  of  the  whole  great 
west;  destroying  eventually  the  navigation  of  the 
Ohio,  which  is  as  indispensable  for  her  welfare,  as 
for  that  of  any  other  city  on  that  great  river. 

I  return  to  the  opinion  of  Justice  Wayne.  At 
page  419,  he  says — “Apply the  foregoing  reasoning 
to  the  acts  of  Massachusetts  and  New  York,  and 
whatever  may  be  the  motive  for  such  enactments, 
or  their  legislative  denomination,  if  they  'practically 
operate  as  regulations  of  commerce ,  or  as  restraints 
upon  navigation ,  they  are  unconstitutional.  V\  hen 
they  are  considered  in  connection  with  the  existing 
legislation  of  Congress  in  respect  to  trade  and  navi¬ 
gation,  and  with  treaty  stipulations,  they  are  cer¬ 
tainly  found  to  be  in  conflict  with  the  Supreme  law 
of  the  land.”  Here  the  principle  for  which  we  con¬ 
tend  is  recognized,  that  if  State  laws  “ practically 
operate  as  regulations  of  commerce,  or  restraints 
upon  navigation ,  they  are  unconstitutional.” 

Mr.  Justice  Wayne  continues, page 420 — “It will 
be  conceded  by  all,  that  the  fifth  clause  of  the  ninth 
section  of  the  first  article  of  the  Constitution,  de¬ 
claring  that  1  no  preference  shall  be  given  by  any  re¬ 
gulation  of  commerce  or  revenue  to  the  ports  of  one 
State  over  those  of  another,’  was  intended  to  esta¬ 
blish  among  them  a  perfect  equality  in  commerce 
and  navigation.  That  all  should  be  alike,  in  respect 
to  commerce  and  navigation,  is  an  enjoined  consti¬ 
tutional  equality,  which  can  neither  be  interrupted 
by  Congress  nor  by  the  States.  W  hen  Congress 
enacts  regulations  of  commerce  or  revenue,  it  does 
so  for  the  United  States,  and  the  equality  exists. 
When  a  State  passes  a  law  in  any  way  acting  upon 
commerce,  or  one  of  revenue,  it  can  only  do  so  for 
itself,  and  the  equality  is  destroyed.  In  such  a  case 
the  Constitution  would  be  violated,  both  in  spirit 
and  in  letter.”  In  this  case  the  heeling  bridge, 
does,  by  a  State  law ,  give  a  preference  to  that  port 
over  Pittsburgh  and  other  ports.  It  does  destroy, 
as  between  the  States,  “  that  perfect  equality  in 
commerce  and  navigation,”  enjoined  by  the  Consti- 
tntion,  and  violates  those  clauses  of  the  Constitution, 
which  forbid  a  State  to  lay  any  duty  on  imports,  ex¬ 
ports,  or  tonnage.  We  have  seen  by  the  testimony 
of  Col.  Long,  that  the  minimum  tax  imposed  in 
actual  money  (exclusive  of  risk,  injury  to  the  chim- 
aies,  and  previous  expenses)  on  every  Pittsburgh 
boat  stopped  to  lower  her  chimnies  at  Wheeling,  is 
$13.  This  is  a  tax  imposed  on  the  boat  or  cargo, 
or  passengers,  all  of  which  would  be  unconstitu¬ 
tional. 

Mr.  Justice  Catron,  in  delivering  his  opinion  con¬ 
curring  with  that  of  the  majority  of  the  Court,  says, 
at  page  <145 — “  Before  the  Constitution  existed,  the 
States  taxed  the  commerce  and  intercourse  of  each 
other.  This  was  the  leading  cause  of  abandoning 
the  confederation  and  forming  the  Constitution — 
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more  than  all  other  causes  it  led  to  the  result ;  and 
the  provision  prohibiting  the  States  from  laying  any 
duty  on  imports  or  exports,  and  the  one  which  de¬ 
clares  that  vessels  bound  to  or  from  one  State  shall 
not  be  obliged  to  enter,  clear,  or  pay  duties  in  an¬ 
other,  were  especially  intended  to  prevent  the  evil. 
Around  our  extensive  seaboard,  on  our  great  lakes, 
and  through  our  great  rivers,  this  protection  is  relied 
on  against  State  assumption  and  State  interference. 
Throughout  the  Union,  our  vessels  of  every  descrip¬ 
tion  go  free  and  unrestrained ,  regardless  of  State 
authority.  They  enter  at  pleasure,  depart  at  plea¬ 
sure,  and  pay  no  duties.  Steamboats  pass  for  thou¬ 
sands  of  miles  on  rivers  that  are  State  boundaries, 
not  knowing  nor  regarding  in  whose  jurisdiction 
they  are,  claiming  protection  under  these  provisions 
of  the  Constitution.  If  they  did  not  exist  such  ves¬ 
sels  might  be  harassed  by  insupportable  exactions.” 

Mr.  Justice  Catron  continues,  page  450 — “The 
General  Government  has  the  sole  power  by  treaty 
to  regulate  that  foreign  commerce,  which  consists 
in  navigation,  and  in  buying  and  selling.  To  carry 
on  this  commerce,  men  must  enter  the  United  States 
(whose  territory  is  a  unit  to  this  end)  by  the  author¬ 
ity  of  the  nation ;  and  what  may  be  done  in  this  re¬ 
spect  will  abundantly  appear  by  what  has  been  done 
from  our  first  administration  under  the  Constitution 
to  the  present  time,  without  opposition  from  State 
authority,  and  without  being  questioned,  except  by 
a  barren  and  inconsistent  theory,  that  admits  exclu¬ 
sive  power  in  the  General  Government  to  let  in 
ships  and  goods,  but  denies  its  authority  to  let  in 
the  men  who  navigate  the  vessels,  and  those  who 
come  to  sell  the  goods  and  purchase  our  productions 
in  return.” 

Mr.  Justice  Grier,  page  452,  expressed  his  con¬ 
currence  with  his  Brother  Catron.  At  page  452, 
Mr.  Justice  McKinley  expressed  his  full  concur¬ 
rence  with  his  Brothers  McLean  and  Catron.  At 
page  455,  Mr.  Justice  Grier  said — “It  is  a  just  and 
well  settled  doctrine  established  by  this  Court,  that 
a  State  cannot  do  that  indirectly  which  she  is  for¬ 
bidden  by  the  Constitution  to  do  directly.  If  she 
cannot  lay  a  duty  or  tax  on  the  master  or  owner  of 
a  vessel  engaged  in  commerce,  graduated  on  the 
tonnage  or  admeasurement  of  the  vessel,  she  cannot 
effect  the  same  purpose  by  merely  changing  the  ra¬ 
tio,  and  graduating  it  on  the  number  of  masts,  or  of 
mariners,  the  size  and  power  of  the  steam  engine, 
or  the  number  of  passengers  which  she  carries.  U  e 
have  to  deal  with  things,  and  we  cannot  change 
them  by  changing  their  names.” 

If,  in  this  case,  we  “deal  with  things”  and  not 
“names,”  the  tax  at  Wheeling  is  as  certainly  col¬ 
lected  from  the  captain,  passengers,  and  cargo,  as  if 
imposed  by  name.  Mr.  Justice  Grier  continues, 
page  462 — “  If  these  States  still  retain  all  the  rights 
of  sovereignty,  as  this  argument  assumes,  one  of 
the  chief  objects  for  which  this  Union  was  formed 
has  totally  failed,  and  we  may  again  witness  the 
scene  of  conflicting  commercial  regulations  and  ex¬ 
actions  which  were  once  so  destructive  to  the  har¬ 
mony  of  the  States,  and  fatal  to  their  commercial  in¬ 
terests  abroad.”  He  adds,  at  same  page — “To 
what  purpose  commit  to  Congress  the  power  of  re¬ 
gulating  our  intercourse  with  foreign  nations  and 
among  the  States,  if  these  regulations  may  be 
changed  at  the  discretion  of  each  State  ?  and  to  what 
weight  is  that  argument  entitled,  which  assumes 
that,  because  it  is  the  policy  of  Congress  to  leave 
this  intercourse  free,  therefore  it  has  not  been  regu¬ 
lated,  and  each  State  may  put  as  many  restrictions 
upon  it  as  she  pleases.”  At  page  461,  Mr.  Justice 
Grier  continues — “  That  Congress  has  regulated 


commerce  and  intercourse  with  foreign  nations  and 
among  the  several  States,  by  willing  that  it  shall 
be  free ,  and  it  is  therefore  not  left  to  the  discretion 
of  each  '  tale  in  the  Union,  either  to  refuse  a  right 
of  passage  to  persons  or  property  through  her  terri¬ 
tory,  or  to  exact  a  duty  for  permission  to  exercise 
it.;f  Catron,  Justice — “  I  concur  with  the  foregoing 
opinion  of  Mr.  Justice  Grier.”  The  whole  opinion 
of  Mr.  Justice  Grier  thus  concurred  in  by  his  Bro¬ 
ther  Catron,  is  conclusive  in  our  favor  in  this  case, 
especially  the  last  clause,  declaring,  “  That  Con¬ 
gress  has  regulated  commerce  and  intercourse  with 
foreign  nations,  and  between  the  several  States,  by 
willing  that  it  shall  be  free .” 

At  page  479,  Chief  Justice  Taney  says — “Un¬ 
doubtedly  the  ship,  although  engaged  in  the  trans¬ 
portation  of  passengers,  is  a  vehicle  of  commerce, 
and  within  the  power  of  regulation  granted  to  the 
General  Government;  and  I  assent  fully  to  the 
doctrine  upon  that  subject  laid  down  in  the  case  c! 
Gibbons  vs.  Ogden.  opinion  here  laid  down, 

that  the  ship  “is  a  vehicle  of  commerce,  and  with¬ 
in  the  power  of  regulation  granted  to  the  Genera! 
Government,”  covers  the  case — as  does  also,  (as  I 
shall  show  hereafter,)  the  decision  in  Gibbons  vs. 
Ogden.  At  page  492,  the  Chief  Justice  says — “The 
provisions  contained  in  that  law  relating  to  Ameri¬ 
can  citizens  who  are  passengers  from  the  ports  of 
other  States,  is  a  different  question ,  and  involves 
very  different  considerations.  It  is  not  now  before  us; 
yet,  in  order  to  avoid  misunderstanding,  it  is  proper 
to  say,  that,  in  my  opinion,  it  cannot  be  maintain¬ 
ed.  Living,  as  we  do,  under  a  common  govern¬ 
ment,  charged  with  the  great  concerns  of  the  whole 
Union,  every  citizen  of  the  United  States,  from  the 
most  distant  States  and  Territories,  is  entitled  to 
free  access ,  not  only  to  the  principal  departments  es¬ 
tablished  at  Washington,  but  also  to  its  judicial  tri¬ 
bunals  and  public  offices  in  every  State  and  Terri¬ 
tory  of  the  Union.  And  the  various  provisions  in 
the  Constitution  of  the  United  States — such,  for  ex¬ 
ample,  as  the  right  to  sue  in  a  federal  court  sitting 
in  another  State,  the  right  to  pursue  and  reclaim  one 
who  has  escaped  from  service,  the  equal  privileges 
and  immunities  secured  to  citizens  of  other  States, 
and  the  provision  that  vessels  bound  to  or  from  one 
State  to  another  shall  not  be  obliged  to  enter  and 
clear,  or  pay  duties — all  prove  that  it  is  intended  to 
secure  the  freest  intercourse  between  the  citizens 
of  the  different  States  For  all  the  great  purposes 
for  which  the  Federal  government  was  formed,  wt 
are  one  people,  with  one  common  country.  V\  e  are 
all  citizens  of  the  United  States,  and,  as  members 
of  the  same  community,  must  have  the  right  to  pass 
and  repass  through  every  part  of  it  without  inter¬ 
ruption ,  as  freely  as  in  our  own  States.” 

At  page  5i8,  Mr.  Justice  Nelson  concurred  with 
the  Chief  Justice. 

At  pages  495,  499,  502,  Mr.  Justice  Daniel  said 
— “  This  case  involves  no  right  of  transit  in  Ame¬ 
rican  citizens  or  their  property;  it  is  a  question 
raised  simply  and  entirely  upon  the  right  of  the 
State  to  impose  conditions  on  which  aliens,  or  per¬ 
sons  from  foreign  countries,  may  be  introduced 
within  her  territory.” — “There  is  this  reserve,  how¬ 
ever,  that,  in  cases  of  concurrent  authority,  where 
the  laws  of  the  States  and  of  the  Union  are  in  direct 
and  manifest  collision  on  the  same  subject,  those  of 
the  Union,  being  the  supreme  law  of  the  land,  are 
of  paramount  authority,  and  State  laws,  so  far,  and 
so  far  only,  as  such  incompatibility  exists,  must  ne¬ 
cessarily  yield.” — “I  will  not  contend  that  the 
master,  his  vessel,  and  his  mariners  and  passen¬ 
gers,  are  not  all  subject  to  proper  regulation® 


(  f 

of  commerce  enacted  by  Congress ;  the  proposition, 

1  maintain  is  this  :  that  regulations  of  commerce  do 
not  embrace  taxes  on  any,  or  on  all,  the  subjects 
above  named,  enacted  within  the  just  sphere  of  the 
power  imposing  them.” 

At  page  547,  Mr.  Justice  Woodbury  says  :  “  ‘To 
regulate’  is  to  prescribe  rules,  to  control.  But  the 
State  by  this  statute  prescribes  no  rules  for  the 
‘  commerce  with  foreign  nations.’  It  does  not  regu¬ 
late  the  vessel  or  the  voyage  while  in  progress.  On 
the  contrary,  it  prescribes  rules  for  a  local  matter, 
one  in  which  she,  as  a  State,  has  the  deepest  inter¬ 
est,  and  one  arising  after  the  voyage  has  ended , 
and  not  a  matter  of  commerce  or  navigation,  but 
rather  of  police,  or  municipal,  or  taxing  supervi¬ 
sion.”  Mr.  Justice  Woodbury  hereby  clearly  de¬ 
nies  the  right  of  a  State  to  “  regulate  the  vessel  or 
the  voyage  while  in  progress .”  This  covers  the 
whole  ground  in  this  case.  This  State  law  does 
regulate  both  the  vessel  and  progress  of  the  voyage. 
It  prescribes  the  character  of  the  vessel ;  it  limits 
its  cliimnies  or  masts ;  it  prescribes  an  apparatus 
for  lowering  or  an  exhaust  pipe  or  blower,  and  it 
arrests  “the  voyage  while  in  progress,”  to  lower 
and  re-elevate  the  chimnies  at  Wheeling.  If  the 
State  may  regulate  the  vessel  in  any  particular,  its 
masts  or  rigging,  its  officers  or  crew,  its  boilers  or 
chimnies,  its  hull  or  tonnage,  its  pipes  or  blowers, 
we  shall  have  numerous  conflicting  State  regula¬ 
tions  and  State  collisions,  and  that  perfect  commer¬ 
cial  uniformity  and  equality  among  all  the  States, 
designed  to  be  secured  by  the  Constitution,  will  be 
entirely  destroyed.  The  Ohio  is  one  thousand 
miles  long,  and  navigable  from  its  head  to  its  mouth, 
and  with  several  ports  of  entry  open  to  foreign  and 
interstate  commerce.  Six  States  border  upon  it, 
containing  now  eight  millions  of  people,  and  doub¬ 
ling  every  fifteen  years.  Including  the  Mississippi, 
there  are  already  thirteen  States  and  twelve  millions 
of  people.  To  the  peaceful  and  successful  naviga¬ 
tion  of  these  streams,  uniformity  of  commercial 
regulations  is  indispensable,  secured  from  all  con¬ 
flict  by  emanating  only  from  one  Government.  But, 
if  the  States  may  exercise  any  authority  over  the 
character  of  the  vessel  or  progress  of  the  voyage, 
the  conflict  has  commenced.  Already  Virginia,  by 
its  bridge,  regulates  the  vessel  and  voyage.  Vir¬ 
ginia  declares  the  regulation  lawful.  Pennsylvania 
declares  it  void.  Pennsylvania  insists  that  her 
seven  daily  steam  packets  shall  be  permitted  to 
navigate  the  Ohio  unobstructed,  as  they  ever  had 
done.  Virginia  denies  this  right,  and  prescribes  a 
new  regulation.  Pennsylvania  legislates  in  favor  of 
the  high  chimnies,  and  Virginia  against  them. 
Which  is  to  prevail,  and  how  many  new  and  dan¬ 
gerous  collisions  are  we  to  have  by  conflicting  State 
regulations. 

In  the  case  of  Gibbons  vs.  Ogden  9,  Wheaton  1, 
this  Court  decided  unanimously,  that  the  laws  of 
New  York  granting  to  Livingston  and  Fulton  “  the 
exclusive  navigation  of  all  the  waters  within  the 
jurisdiction  of  the  State,  with  boats  moved  by  fire 
or  steam  for  a  term  of  years,  are  repugnant  to  that 
clause  of  the  Constitution  of  the  United  which  au¬ 
thorizes  Congress  to  regulate  commerce,  so  far  as 
the  said  acts  prohibit  vessels  licensed  according  to 
the  laws  of  the  United  States  for  carrying  on  the 
coasting  trade,  from  navigating  said  waters  by  fire 
or  steam.” 

Mr.  Emmet  in  that  case  urged  arguments  in  fa¬ 
vor  of  that  State  law,  quite  similar  to  those  now 
presented.  He  said,  “  Every  steamboat  which 
ventures  on  the  ocean,  carries  and  uses  sails;  and 
they  can,  without  difficulty,  be  adapted  to  every 
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steamboat.  Such  a  vessel,  therefore,  may,  without 
objection,  load  in  a  different  State,  or  foreign  port, 
and  come,  by  means  of  steam,  to  the  verge  of  our 
waters ;  there  is  no  difficulty  opposed  to  its  coming 
up,  with  its  full  cargo,  to  our  custom  house,  enter¬ 
ing,  discharging,  reloading,  and  departing;  provided 
that  for  the  short  space  of  time  while  it  may  be  in 
our  waters,  it  employs  the  only  things  that  any 
other  vessel  can  employ  for  entering  and  depajting, 
and  with  which  it  is  or  may  be  amply  provided — 
sails  and  oars.”  In  that  case,  Mr.  Emmet  said, 

“  Sails  can  without  difficulty  be  adapted  to  every 
steamboat.”  They  are  only  required  to  be  used 
“for  a  short  space  of  time .”  In  their  answer,  the 
Wheeling  Bridge  Company  say,  “  that  the  chimnies 
of  the  six  Pittsburgh  boats  can  be  readily  adjusted 
by  means  of  hinges  or  sliding  sections.”  But  the 
argument  must  be  equally  unavailing  as  that  of  Mr. 
Emmet,  when  attempted  to  be  applied  to  a  licensed 
vessel  of  the  United  States.  In  that  case  also,  as  in 
this,  the  act  was  defended  as  a  regulation  of  inter¬ 
nal  commerce,  confined  to  the  waters  of  the  State. 
On  that  subject,  Chief  Justice  Marshal,  in  deliver¬ 
ing  the  opinion  of  the  Court,  limited  the  State  pow¬ 
er  to  “that  commerce  which  is  completely  internal , 
which  is  carried  on  between  man  and  man  in  a 
State ;  or,  between  different  parts  of  the  same  State, 
and  which  does  not  extend  to  or  affect  other  States.” 
The  State  power,  he  decided,  was  confined  to  “the 
exclusively  internal  commerce  of  a  State.”  This 
bridge  is  not  to  accommodate  “  the  exclusively  in¬ 
ternal  commerce”  of  Virginia;  but  the  ground  on 
which  it  is  sustained  in  the  answer,  is,  that  this 
bridge  “  is  of  itself  a  connecting  link  in  a  great  pub¬ 
lic  highway,  as  important  as  a  ^rneans  of  intercom¬ 
munication  by  land,  between  important  States  as 
the  Ohio  itself,”  &c.  This  bridge,  they  say,  “  will 
greatly  benefit  the  citizens  of  Pennsylvania  and  the 
United  States  at  large,  and  more  particularly  the 
citizens  of  Maryland,  Virginia,  Ohio  and  Indiana, 
by  facilitating  trade  aud  commerce ,”  &c.  They 
say  it  is  a  part  of  the  “great  National  highway,” 
of  “the  Appian  way  of  the  Republic,”  and  Congress 
having  failed  to  make  the  bridge,  the  defendants  say 
this  has  made  it  “  incumbent  on  the  States  by  sepa¬ 
rate  legislation,  to  consult  and  promote  their  own 
and  the  general  welfare  and  prosperity.”  Con¬ 
gress,  we  are  told,  should  have  built  this  bridge  as 
part  of  a  national  work ;  but  having  refused  to  do 
so,  the  State  will  do  it  for  Congress  to  “  facilitate 
trade  and  commerce ”  with  Maryland,  Ohio,  &c. 
This  is  an  acknowledgment ,  that  the  State  is  exer¬ 
cising  the  very  power  granted  to  Congress  in  regard 
to  “  commerce  among  the  States .”  It  is  an  admis¬ 
sion,  that  it  is  not  a  police  law,  or  a  law  in  regard 
to  “  the  exclusively  internal  commerce  of  Virginia.” 
This,  then,  is  not  the  case  of  a  State  law,  passed  in 
the  exercise  of  a  power  to  regulate  internal  com¬ 
merce,  and  becoming  invalid  by  being  brought  into 
conflict  and  collision  with  a  paramount  law  of  Con¬ 
gress,  but  it  is  the  avowed  exercise  of  a  power 
claimed  in  this  case  to  take  the  place  of  Congress 
and  “  regulate  commerce  among  the  States.” 

Chief  Justice  Marshal  says,  at  page  209,  that 
“  the  word  to  regulate ,  implies  full  power  over  the 
thing  to  be  regulated  ;  it  excludes,  necessarily,  the 
action  of  all  others  that  would  perform  the  same 
oper  ation  on  the  same  thing.  That  regulation  is 
designed  for  the  entire  results  applying  to  those 
parts  which  remain  as  they  were,  as  well  as  those 
which  are  altered.  It  produces  a  uniform  whole, 
which  is  as  much  disturbed  and  deranged  by  chang¬ 
ing  what  the  regulating  power  designs  to  leave  un¬ 
touched,  as  that  on  which  it  has  operated.”  If  this 
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be  so,  the  bridge  would  be  unlawful  independent  of 
any  license  laws  of  Congress.  But  if  the  State  law 
does  come  in  conflict  with  the  license  laws  of  Con¬ 
gress,  it  is  admitted  by  every  member  of  this  Court, 
that  the  State  law  must  yield  to  the  acts  of  Con¬ 
gress.  Speaking  of  these  laws,  Chief  Justice  Mar¬ 
shal  says  :  “The  first  section  declares,  that  ves¬ 
sels  enrolled  by  virtue  of  a  previous  law,  and  cer¬ 
tain  other  vessels,  enrolled  as  described  in  that  act, 
md  having  a  license  in  force,  as  is  by  the  act  re¬ 
quired,  and  no  others,  shall  be  deemed  ships  or  ves¬ 
sels  of  the  United  States,  entitled  to  the  privileges 
of  ships  or  vessels  employed  in  the  coasting  trade. 
This  section  seems  to  the  Court  to  contain  a  posi- 
tire  enactment,  that  the  vessels  it  describes  shall  be 
entitled  to  the  privileges  of  ships  or  vessels  em¬ 
ployed  in  the  coasting  trade.  These  privileges  can¬ 
not  be  separated  from  the  trade,  and  cannot  be  en¬ 
joyed,  unless  the  trade  may  be  prosecuted.  The 
grant  of  the  privilege  is  an  idle,  empty  form,  convey¬ 
ing  nothing,  unless  it  convey  the  right  to  which  the 
privilege  is  attached,  and  in  the  exercise  of  which 
its  whole  value  consists.  To  construe  these  words 
otherwise  than  as  entitling  the  ships  or  vessels  de¬ 
scribed ,  to  carry  on  the  coasting  trade,  would  be, 
we  think,  to  disregard  the  apparent  intent  of  the 
act. 

“  The  fourth  section  directs  the  proper  officer  to 
grant  to  a  vessel  qualified  to  receive  it,  ‘  a  license 
for  carrying  on  the  coasting  trade  and  prescribes 
its  form.  After  reciting  the  compliance  of  the  appli¬ 
cant  with  the  previous  requisites  of  the  law ,  the 
operative  words  of  the  instrument  are,  ‘  license  is 
hereby  granted  for  the  said  steamboat  Bellona,  to 
be  employed  in  carrying  on  the  coasting  trade  for 
one  year  from  the  date  hereof,  and  no  longer.’ 

These  are  not  the  words  of  the  officer ;  they  are 
the  words  of  the  legislature ;  and  convey  as  ex¬ 
plicitly  the  authority  the  act  intended  to  give,  and 
operate  as  effectually  as  if  they  had  been  inserted 
in  any  other  part  of  the  act,  than  in  the  license  it¬ 
self. 

The  word  ‘  license,’  means  permission,  or  autho¬ 
rity  ;  and  a  license  to  any  particular  thing  is  a  per¬ 
mission  or  authority  to  do  that  thing ;  and  if  granted 
by  a  person  having  power  10  grant  it,  transfers  to 
the  grantee  the  right  to  do  whatever  it  purports  to 
authorize.  It  certainly  transfers  to  him  all  the 
right  which  the  grantor  can  transfer,  to  do  what  is 
within  the  terms  of  the  license. 

W  ould  the  validity  or  effect  of  such  an  instru¬ 
ment  be  questioned  by  the  respondent,  if  executed 
by  persons  claiming  regularly  under  the  laws  of  New 
York? 

The  license  must  be  understood  to  be  what  it 
purports  to  be,  a  legislative  authority  to  the  steam¬ 
boat  Bellona,  ‘  to  be  employed  in  carrying  on  the 
coasting  trade,  for  one  year  from  this  date.’  ” 

These  doctrines  were  then  and  since  have  been 
often  unanimously  affirmed  by  this  Court,  and  are 
decisive.  The  steamer  Hibernia,  in  this  case,  with 
a  regular  coasting  license,  with  passengers  and 
cargo,  was  stopped  altogether  at  VV  heeling  by  the 
bridge  in  passing  and  repassing  on  the  Ohio  from 
port  to  port  of  eniry  of  different  States.  The  deci¬ 
sion  of  the  Court  is,  that  such  license  gave  that 
identical  boat,  the  Hibernia ,  “  the  right”  to  pass 
Wheeling — that  the  words  of  the  license  granting 
this  right  “  are  not  the  words  of  the  officer,  they  are 
the  words  of  the  legislature.”  “The  license  must 
be  understood  to  be  a  legislative  authority  to  the 
steamboat  Bellona,  (Hibernia  in  this  case)  to  be 
employed  in  carrying  on  the  coasting  trade.”  “  It 
is  true,  that  no  ports  are  specified,  but  it  is  equally 
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true  that  the  words  used  are  perfectly  intelligible, 
and  do  confer  such  authority  (to  pass  from  New 
Jersey  to  New  York)  as  unquestionably  as  if  the 
ports  had  been  mentioned .”  It  is  certain,  then, 
that  in  our  case,  the  licensed  steamboat  Hibernia 
had  a  “right,”  “a  legislative  authority,”  to  pa<< 
Wheeling  on  her  voyage  from  Cincinnati  to  Pitts¬ 
burgh,  uninterrupted  by  any  State  law.  Yet  she 
was  twice  interrupted,  and  detained  several  hours 
once,  and  more  than  a  day  the  second  time,  and  one 
of  her  trips  entirely  defeated. 

At  page  2l7,  the  Chief  Justice  says  :  “If  the 
power  reside  in  Congress,  as  a  portion  of  her  gene¬ 
ral  grant  to  regulate  commerce,  then  acts  applying 
that  power  to  vessels  generally ,  must  be  construed 
as  comprehending  all  vessels.  I  {none  appear  to  be 
excluded  by  the  language  of  the  act,  none  can  be  ex¬ 
cluded  by  construction.”  But  here  it  is  asked  to 
exclude  this  boat  with  an  actual  license  with  the  tall 
chimneys  or  without  the  apparatus  to  lower  the  chim¬ 
ney.  Congress  has  excluded  no  such  vessel,  and  no 
State  can  do  it.  In  the  language  of  the  Court,  the 
license  recites  the  compliance  “with  the  previous 
requisites  of  the  law,”  those  “  previous  requisites” 
are  all  prescribed  by  the  law,  but  among  them  are  not 
lowchimnies,or  an  apparatus  for  lowering  high  chim- 
nies,  and  these  cannot  be  added  by  State  legislation 
or  by  the  Court  ‘by  construction.’  The  Chief  Jus¬ 
tice  says,  page  220,  the  license  law  “  applies  to 
every  vessel ,  whether  navigated  by  the  instrumen¬ 
tality  of  wind  or  fire,  of  sails  or  machinery.”  “The 
laws  of  Congress  for  the  regulation  of  commere  do 
not  look  to  the  principle  by  which  vessels  are 
moved.  That  subject  is  left  entirely  to  individual 
discretion.”  That  is,  whether  in  this  case,  we  use 
sails  or  steam,  for  we  have  a  right  to  use  both  or 
either,  and  proceed  with  or  without  masts,  or  with 
high  or  low  chimnies,  “is  left  entirely  to  individual 
discretion and  especially  a  State  cannot  add  to 
“  the  previous  requisites ,”  a  lowering  apparatus,  not 
designated  by  Congress.  The  Chief  Justice  further 
says  :  “  But  all  inquiry  into  this  subject  seems  to 

the  Court  to  be  put  completely  at  rest  by  the  act  al¬ 
ready  mentioned,  ‘  An  act  for  the  enrolling  and 
licensing  of  steamboats.’  ” 

This  act  demonstrates  the  opinion  of  Congress, 
that  steamboats  may  be  enrolled  and  licensed,  in 
common  with  vessels  using  sails.  They  are,  of 
course,  entitled  to  the  same  privileges,  and  can  no 
more  be  restrained  from  navigating  waters  and  en¬ 
tering  ports  which  are  free  to  such  vessels ,  than  it 
they  were  wafted  on  their  voyage  by  the  winds  in¬ 
stead  of  being  propelled  by  the  agency  of  fire.  The 
one  element  may  be  as  legitimately  used  as  the 
other,  for  every  commercial  purpose  authorized  by 
the  laws  of  the  Union;  and  the  act  of  a  State  in¬ 
hibiting  the  use  of  either  to  any  vessel  having  a  li¬ 
cense  under  the  act  of  Congress,  comes,  we  think, 
in  direct  collision  with  that  act  ” 

These  steamers  cannot  be  restrained  from  navi¬ 
gating  from  port  to  port ;  “  and  the  act  of  a  istate 
inhibiting  the  use  of  either  to  any  vessel  having  a 
license  under  the  act  of  Congress,  we  think  in  di¬ 
rect  collision  with  that  act.”  The  State  can  neither 
inhibit  or  restrain  the  use  of  its  waters  to  any  li¬ 
censed  vessel  passing  from  port  to  port,  whether 
propelled  by  wind  or  steam,  with  masts  or  chimnies, 
nor  can  the  State  prescribe  the  height  of  the  one 
any  more  than  the  other,  or  require  the  mast  any 
more  than  the  chimney  to  be  lowered  in  passing  the 
port.  It  matters  not  how  the  State  attempts  to  ac¬ 
complish  this  result;  whether  by  sending  a  State 
officer  on  board  to  arrest  or  detain  the  vessel,  and 
takedown  its  masts  or  chimnies;  or  by  a  bridge 
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created  under  a  State  law,  accomplishing  the  same 
result.  It  is  a  question  of  State  power ,  and  the 
State  can  no  more  produce  such  results  by  a  State 
bridge  than  by  a  State  officer. 

The  Chief  Justice  says,  “  Commerce  among  the 
States  cannot  stop  at  the  external  boundary  line  of 
each  State,  but  may  be  introduced  into  the  interior.” 
Mr.  Justice  Johnson,  in  same  case,  229, says,  “When 
speaking  ot  the  power  of  Congress  over  navigation, 
I  do  not  regard  it  as  incidental  to  that  of  regulating 
commerce:  I  consider  it  the  thing  itself.”  “The 
subject,  the  vehicle,  the  agent,  and  their  various 
operations,  become  the  objects  of  commercial  regu¬ 
lation.  Ship  building,  the  carrying  trade,  and  pro¬ 
pagation  of  seamen,  are  such  vital  agents  of  com¬ 
mercial  prosperity,  that  the  nation  which  could  not 
legislate  over  these  subjects,  would  not  possess 
power  to  regulate  commerce.”  What  is  here  said 
about  “  ship  building ,”  as  well  as  the  importan  re¬ 
ference  to  that  subject  by  Mr.  Justice  Woodbury, 
in  1st  Woodbury  &  Minot,  411,  and  the  right  of 
Pittsburgh  to  build  and  send  her  masted  vessels  and 
steamers  to  New  Orleans  and  the  Gulf,  and  the  en¬ 
couragement  given  by  Congress  to  ship  building  in 
regard  to  commerce,  as  well  as  to  our  navy,  should  be 
well  considered  by  the  Court  in  this  case,  in  view  of 
the  testimony  of  Col.  Abert,  Judge  W  ilkins  and  oth¬ 
ers.  It  is  proved  that  many  years  since,  sea-going 
vessels,  in  considerable  numbers,  were  built  at 
Pittsburgh,  and  that  the  business  has  been  revived 
there  with  great  success.  Five  or  six  govern¬ 
ment  vessels,  cutters  and  war  steamers,  have 
been  built  there  within  the  last  five  years,  and  float¬ 
ed  with  their  masts  to  the  ocean.  Many  sea-going 
vessels  are  now  being  built  there,  and  New  York 
capital  has  gone  there  in  large  amounts  for  this  pur¬ 
pose.  It  is  proved,  that,  in  consequence  of  the 
greater  cheapness  of  timber,  iron,  coal,  and  of  labor, 
such  vessels  are  built  there  at  20  per  cent,  less  cost 
than  on  the  seaboard.  The  government  vessels 
built  there  descended  the  Ohio,  full  masted  and  rig¬ 
ged,  not  one  of  which  could  pass  the  bridge  at  any 
stage  of  water.  So,  also,  it  is  proved,  large  steam¬ 
ers,  built  there  for  the  navigation  of  the  Mississippi, 
with  chimnies  taller  than  the  Pittsburgh  packets 
• — “from  80  to  90  feet  high” — could  not  pass  the 
bridge,  even  at  the  most  ordinary  rise  of  water, 
whilst  the  seven  daily  Pittsburgh  packets  could  not 
pass  at  a  medium  rise.  To  say,  then,  that  this 
bridge  shall  stand,  is  equivalent  to  a  decree,  that  ship 
building  shall  be  abandoned  at  Pittsburgh  for  all 
masted  vessels  and  large  steamers.  To  extend  simi¬ 
lar  bridges,  by  this  precedent,  over  the  Ohio,  is,  in 
the  same  manner,  to  break  up  ship  building  on  that 
stream.  By  looking  at  the  testimony  of  Messrs. 
Fisher,  Dean,  Tomlinson,  A.  Beelen,  J.  W  alker, 
Cochran,  J.  M.  Woodward,  Thorns,  Craig,  F.  A. 
Beel an,  Porter,  and  Judge  W  ilkins,  at  pages  179, 
221,  269,  268,  244,  2 11,  237,  240,  242,  236,  234,235, 
of  the  printed  record,  it  will  appear  that  Pittsburgh 
now  is  a  great  port  for  building  masted  vessels,  both 
sea  steamers  and  sailing  vessels — both  iron  and 
wooden  vessels — and,  in  the  language  of  the  testi¬ 
mony,  “  they  can  be  constructed  20  per  cent,  cheaper 
than  on  the  seaboard.”  The  names  of  some  of  these 
sailing  vessels,  “ships,”  “brigs,”  and  “  schooners,” 
built  at  Pittsburgh  are  given,  namely,  the  Ami¬ 
ty,  Pittsburgh,  Nanino,  Louisiana,  Monongahela, 
Farmer,  Anne  Jane,  Gen.  Butler,  Conquest,  Betsy 
O’Hara,  Western  Trader,  Dean,  Black  Walnut. 
These  were  wooden  sailing  vessels — Iron  War  sea 
steamers  Alleghany  and  Hunter — Iron  sea  steamers 
and  revenue  cutters,  George  M.  Bibb,  and  Robert 
J.  Walker.  These  vessels  varied  ia  height  of  their 


masts  from  80  to  140  feet.  The  Alleghany’s  masts 
were  140  feet  high,  and  she  drew  from  16  to  20 
feet.  These  vessels  descended  with  their,  masts, 
and  most  of  them  took  full  cargoes  from  Pittsburgh 
to  Atlantic  and  foreign  ports.  Some  of  them  were 
built  from  18'J0  to  I8i2,  others  from  1843  to  18 47, 
and  many  steam  sailing  vessels  for  the  Atlantic  and 
also  for  foreign  trade ;  and  all  of  these  masted  ves¬ 
sels,  and  many  such,  it  is  proved,  are  now  building 
at  Pittsburgh,  none  of  which  can  pass  this  bridge. 
Mr.  Craig  says — “Iron,  white  oak  timber  for  builc- 
ing  the  hulls  of  vessels,  and  lofty  white  pine  trees 
for  masts,  can  readily  be  obtained  here ;  and  tie 
great  abundance  of  bituminous  coal,  and  its  cheap¬ 
ness  for  driving  steam  machinery,  gives  Pittsburgh 
great  advantages  for  working  in  iron,  and  other  ma¬ 
terials  for  ship  building.  Hemp  is  easily  procured 
here,  and  we  have  an  extensive  establishment  here 
for  making  cordage  of  all  kinds  for  rigging  ves¬ 
sels.”  “  Sea  going  vessels  could  only  descend  the 
river  in  time  of  high  water,  and  at  such  time  they 
could  not  pass  under  the  bridge  at  W  heeling  with 
their  masts  standing;  of  course  the  erction  of  that 
bridge  will  either  stop  the  building  of  such  vessels 
here,  or  else  compel  ship  builders  or  ship  owners  to 
postpone  the  stepping  of  the  masts  until  they  shall 
have  passed  the  bridge.” 

Jabez  M.  Woodward  testifies  as  follows  : — 

“  I  reside  in  the  city  of  New  York.  I  may  be 
called  a  ship  builder  and  merchant ;  and  have  been 
so  for  the  last  20  years.  1  am  now  constructing 
two  sea-going  vessels  at  Shonestown,  on  the  Ohio 
river,  1 5  miles  below  the  city  of  Pittsburgh;  these 
vessels  are  steamers;  their  machinery  is  being  con¬ 
structed  in  the  city  of  Pittsburgh;  they  are  double 
decked  vessels,  and  probably  would  register  about 
500  tons  each. 

They  will  have  three  masts  each.  The  fore¬ 
mast  will  be  ti5  feet  long,  and  the  topmast  2'l£ 
feet  long,  making  about  84  feet,  allowing  for  the  lap; 
the  mainmast  will  be  70  feet  long,  and  the  topmast 
28£  feet  long,  making  about  9 1,  allowing  for  the  lap, 
the  mizenmast  will  be  60  feet  long,  and  I9£  feet  top¬ 
mast,  making  about  75  feet,  allowing  for  the  lap. 
The  masts  of  the  two  ships  are  of  the  same  dimen¬ 
sions.  If  there  should  be  a  good  stage  of  water 
when  the  ships  would  be  ready  to  go  out,  we  should 
rig  them  here,  at  Pittsburgh,  if  there  should  be  no 
obstruction  to  their  passage  furnished  by  the  A  heel¬ 
ing  bridge.  If  there  should  not  be  water  enough  for 
them  to  go  over  the  falls  at  Louisville,  and  we 
should  be  compelled  to  take  them  through  the  canal, 
we  would  rig  them  at  New  Albany,  which  is  below 
Louisville.  In  general,  it  is  more  convenient  to  rig 
a  vessel  where  it  is  built. 

About  18  months  ago,  1  built  a  two-masted 
steamboat  at  Pittsburgh,  which  was  intended  for 
the  Orinoko  trade  in  South  America.  She  was 
built  stout  and  heavy,  sufficiently  so  to  cross 
the  ocean  safely. 

Interrogatory  5th.  What,  in  your  opinion,  will 
be  the  effect  of  the  recent  modification  of  the  Eng¬ 
lish  navigation  laws  on  ship  building  in  the  United 
States;  will  it,  in  your  opinion,  be  likely  to  affect 
the  question  of  ship  building  at  the  various  points 
on  the  Ohio  river? 

Answer.  The  effect  of  this  modification  will  un¬ 
doubtedly  be  to  increase  very  much  the  tonnage  of 
the  United  States.  I  think  that  under  this  modifi¬ 
cation  the  carrying  business  of  the  United  States 
will  be  one-third  more  than  it  would^have  been  if 
the  modification  had  not  taken  place,  which  will 
require  a  corresponding  increase  in  the  business  of 
ship  building  in  the  United  States.  I  think  it  will 
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be  calculated  to  affect  the  question  of  ship  building 
at  various  points  on  the  Ohio  river,  in  having  a  ten¬ 
dency  to  create  a  business  in  ship  building  on  the 
Ohio  river,  because  materials  can  be  had  more 
cheaply  here  than  at  the  Atlantic  sea-board. 

Interrogatory  6th.  Can  timber,  suitable  for  the 
construction  of  sea-going  vessels,  and  the  labor  to 
be  employed  in  their  construction,  be  obtained  more 
cheaply  on  the  Ohio  river,  than  in  the  Atlantic 
cities  ? 

Answer.  Yes. 

Interrogatory  7th.  By  what  channel  would  the 
vessels  that  you  are  now  building,  and  other  ves¬ 
sels  to  be  built  on  the  Ohio  river,  reach  the  ocean? 

Answer.  By  way  of  the  Ohio  and  Mississippi 
rivers. 

Interrogatory  8th.  What  stage  of  water  in  the 
Ohio  river  is  favorable  for  sea-going  vessels  of  dif¬ 
ferent  classes  to  reach  the  ocean  on  ? 

Answer.  An  ordinary  schooner  of  250  tons  would 
draw  light,  about  5  feet  water;  loaded,  8  feet.  These 
vessels  that  I  am  building  draw  light,  from  6  to  7 
feet  water ;  loaded,  they  would  draw  from  1 1  to  12 
feet.  A  vessel  of  1,000  tons,  similar  to  the  Mine- 
sota  that  was  built  at  Cincinnati  about  two  years 
ago,  would  require  from  10  to  12  feet,  light ;  and 
from  17  to  20  feet  loaded.  A  vessel  of  1,800  tons 
will  draw  about  13  feet,  light;  and  from  19  to^23 
feet,  loaded.  The  Collins  steamers,  of  3,000  tons, 
will  draw  about  1 3  feet  light ;  and  19  feet,  loaded. 
Steamers  are  built  longer,  and  have  more  surface 
exposed  to  the  water,  and  consequently  they  are 
more  buoyont  than  sailing  vessels  of  the  same 
amount  of  tonnage.  I  should  think  that  from  3  to  5 
feet  of  water  more  than  the  vessels  draw,  would 
always  enable  them  to  go  out  safely. 

Interrogatory  9th.  F§?’  what  trade  are  the  ves 
sels  that  you  are  now  building  designed? 

Answer.  They  will  run  regularly  out  of  the  port 
ofNewYork.” 

“Answer.  All  other  things  being  equal,  I  should 
myself  prefer  to  build  at  a  point  where  I  could  rig 
out  my  vessel;  as  regards  the  disadvantages  to  the 
city  of  Pittsburgh,  if  sea-going  vessels  should  be 
built  here  to  a  considerable  extent,  and  rigged  else¬ 
where,  that  class  of  men  who  are  employed  as  rig¬ 
gers,  sail  makers,  rope  makers,  and  probably  block 
makers,  would  be  likely  to  reside  where  the  ves¬ 
sels  are  rigged.” 

I  think  this  testimony,  and  the  facts  developed  by 
it,  ought  to  be  conclusive  as  to  the  unsurpassed  ad¬ 
vantages  of  Pittsburgh  as  a  port  for  ship  building, 
and  that  it  will  be  materially  injured  as  such  by  a 
bridge  at  W  heeling,  and  destroyed  for  such  pur¬ 
poses  by  a  succession  of  such  bridges  over  the 
Ohio.  Nearly  all  these  vessels,  it  appears,  go  out 
full  masted  and  rigged,  and  most  of  them,  as  proved, 
with  full  cargoes  for  the  Atlantic  or  foreign  ports. 
That  the  public  works  of  Pennsylvania  would  be 
greatly  injured  by  breaking  up  ship  building  at  Pitts¬ 
burgh,  is  too  evident  to  require  illustration,  as  much 
of  the  cargoes  these  vessels  would  carry,  would 
reach  Pittsburgh  by  the  State  Canal;  and  by  the 
same  route  also  would  come  a  large  portion  of  the 
materials  used  in  the  construction  of  the  vessel,  on 
ail  which  tolls  must  be  paid  to  the  State. 

The  testimony  of  Mr.  oodward  is  strongly  con¬ 
firmed  by  that  of  Messrs.  Thorn,  F.  A.  Beeien, 
Porter,  and  Tomlinson. 

I  have  only  time  to  read  Mr.  Thorn’s  testimony, 
as  fol.ows 

C  harles  Thornes  sworn.  November  192A. 

I  am  a  naval  architect,  and  have  been  engaged 
in  that  business  at  New  York  15  years,  and  now 


engaged  at  Shonsetown,  13  miles  below  Pitts¬ 
burgh,  in  superintending  the  construction  of  two 
steam  propellers  for  the  Oronoco  Navigation  Com¬ 
pany;  each  are  to  be  440  tons,  government  mea¬ 
sure,  167  feet  long,  24$  feet  wide,  carrying  three 
masts;  the  longest  mast  to  be  98$  feet  above  the 
surfacb  of  the  water,  one  88  feet  high,  and  one  79 
feet  high. 

Interrogatory  2d.  What  is  the  usual  height  of 
masts  of  sea-going  vessels  ? 

Answer.  The  height  varies;  small  class  vessels, 
of  200  tons,  require  a  mast  of  100  feet;  large  ships, 
150  feet  high.  The  mast  of  a  vessel  like  the  Alle¬ 
gheny,  constructed  at  Pittsburgh  a  few  years  ago, 
wouid  be  about  139  or  NO  feet  high. 

Interrogatory  3d.  What  are  the  advantages  of 
constructing  such  vessels  at  Pittsburgh  and  other 
points  on  the  western  waters? 

Answer.  They  can  be  constructed  at  Pittsburgh 
20  per  cent,  cheaper  than  on  the  sea-board ;  this  is 
the  estimated  difference  in  constructing  the  boats 
which  I  am  now  superintending. 

Interrogatory  4th.  What  draught  of  water  will 
be  required  for  the  navigation  of  such  boats? 

Answer.  She  can  go  out  on  eight  feet ;  if  we 
load  here,  as  contemplated,  we  shall  require  14  feet. 

Interrogatory  5th.  W  here  are  the  masts  to  be  put 
in  and  the  vessels  rigged  ? 

Answer.  They  are  to  be  put  in  at  Pittsburgh,  and 
the  vessels  completely  rigged  and  equipped  there. 

Two  years  ago  I  superintended  the  construc¬ 
tion  of  a  large  class  ship  at  Cincinnati.  She 
was  875  tons;  drawing  light,  iO  feet  9  inches;  her 
highest  mast  was  140  feet  high;  the  other  two  masts 
five  to  ten  feet  shorter.  Another  vessel  was  con¬ 
structed  higher  up,  at  Point  Pleasant  or  Marietta; 
she  was  about  20o  tons;  I  should  judge  the  height 
of  her  masts  to  be  about  90  feet.  A  revenue  cutter 
was  also  built  at  Pittsburgh,  about  the  same  time ; 
her  masts  were  1 10  feet  high. 

Interrogatory  7th.  At  what  stage  of  building  are 
masts  usually  put  in;  and  can  they  be  put  in  at  any 
other  time  ? 

Answer.  They  are  put  in  usually  while  on  the 
stocks,  and  it  is  preferable  to  do  so ;  that  is  the  in¬ 
tention  in  respect  to  these  vessels.  They  can  some¬ 
times  be  put  in  afterwards ;  but  it  is  an  increased 
cost  and  trouble  to  put  them  in  afterwards. 

Chas.  Thorxes. 

Mr.  F.  A.  Beelan  proves  the  building  of  the 
steamer  Venezuela  at  Pittsburgh,  in  1M8,  for  the 
Oronoco  Steam  Navigation  Company  and  South 
American  trade.  Mr.  Porter  proves  the  building  of 
two  propellers,  to  be  rigged  and  equipped  at  Pitts¬ 
burgh,  “each  of  which  is  to  have  three  masts,  and 
propeller  engines.”  “  The  masts  are  to  be  97  leet 
from  thesuriace  of  the  water;  draught,  7  feet  light.” 
“  The  masts  are  to  be  gotten  here.”  “  They  are 
intended  to  carry  coal  from  Alexandria  to  New 
York.”  States  “  timber  here  (Pittsburgh)  is  about 
one-fifth  the  price  of  it  in  New  York.”  “Labor  is 
less  here  than  it  is  in’ New  York;  there  is  skill  here 
for  the  building  of  those  vessels.”  Mr.  Tomlinson 
proves  the  construction  of  four  war  steamers,  and 
two  government  ocean  revenue  cutters,  at  Pitts¬ 
burgh,  within  the  last  seven  years  ;  and  shows  the 
great  superiority  of  Pittsburgh  as  a  port  for  ship 
building.  Mr.  Henry  Woods,  the  U.  S.  Surveyor 
of  the  Port,  gives  the  number  1 8 1 ,  and  the  tonnage 
31,02m,  of  “the  steamboats  built  and  licensed  at 
Pittsburgh  according  to  the  act  of  Congress,  within 
the  last  three  years.”  He  gives  also  the  names  of 
seven  daiiy  Pittsburgh  Packets,  built  there,  and  the 
dates  of  their  license,  from  13 12  to  Jan.  1,  1849. 
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1  have  time  only  to  read  one  other  deposition  on 
this  point — that  of  Col.  Abert,  the  distinguished 
Chief  of  the  Topographical  Corps  of  the  U.  States, 
residing  in  Washington  City. 

“  Many  parts  ot  the  Ohio  river  have  been  operated 
upon  by  the  General  Government,  with  views  to  the 
improvement  of  the  navigation.  The  character  of 
these  works  were  exclusively  to  remove  rocks, 
snags,  sunken  logs,  and  impediments  of  that  kind, 
and  to  increase  the  depth  of  the  water  over  shoal 
places. 

In  the  report  No.  993,  there  is  a  report,  dated  the 
tOth  May,  1838,  in  reference  to  the  Wheeling 
bridge,  from  Messrs.  Dutton  and  Sanders.  These 
officers  recommend  that  the  floor  of  the  bridge 
should  be  fifty  feet  above  highest  known  freshets 

“  This  height  of  the  floor  does  not,  in  my  judg¬ 
ment,  involve  necessary  considerations  in  reference 
to  the  passing  of  sea-going  steamers,  or  of  masted 
sailing  craft.” 

Not  being  informed  of  the  height  above  deck,  or 
above  floating  surface,  of  the  chimney  flues  of 
first  class  river  steamboats,  I  can  give  no  opinion  of 
the  requisite  height  of  the  bridge  floor  for  the  free 
and  sate  passing  of  such  boats. 

JOHN  J.  ABERT, 

Col.  corps  T  E  g'rs .” 

I  need  hardly  speak  of  Col.  Abert  to  this  Court, 
so  well  known  as  he  is  here  and  throughout  the 
country,  for  his  eminent  attainments  as  a  civil  engi¬ 
neer,  so  long  at  the  head  of  his  profession,  having 
devoted  his  life  to  internal  improvements — roads, 
canals,  bridges,  acqueducts — the  improvement  of 
the  Ohio  and  Mississippi.  He  is  a  native  of  Mary¬ 
land,  a  resident  of  W ashington  City,  and  free  from  all 
local  or  sectional  prejudice.  Looking  at  the  report 
of  certain  officers  in  1838,  ( before  the  high  chimneys 
were  introduced,)  recommending  that  throughout  its 
entire  distance  across  the  river,  (not  a  narrow  pas¬ 
sage  of  JOG  feet,)  it  “  should  be  fifty  feet  above  the 
highest  known  freshets,”  several  feet  higher 
throughout  than  the  present  bridge  at  its  greatest 
height :  he  says  “  this  height  of  the  floor  does  not, 
in  my  judgment,  involve  necessary  considerations 
in  reference  to  the  passing  of  sea-going  steamers, 
or  of  masted  sailing  craft.”  He  then  goes  on  to 
show  that,  even  for  low  masts,  sea-going  steamers 
would  require  sixty-seven  feet  above  the  deck — 
which  is  fifteen  feet  high — in  all  eighty-two  feet-— 
this  is  below  the  ordinary  height,  but  assuming  this, 
such  vessels  could  not  pass  under  the  bridge,  even 
at  a  twelve  feet  rise.  But  Col  Abert  gives  it  as  his 
opinion,  that  the  bridge  should  be  high  enough  to  let 
such  vessels  pass  “at  the  highest  known  freshets,” 
which  would  be  a  height  of  124  feet,  or  more  than 
30  feet  higher  than  the  present  bridge.  The  Co), 
states  the  refusal  of  Congress  to  “sanction  any  plan 
of  a  bridge”  at  Wheeling,  although  appropriating 
money  for  more  than  forty  years  towards  the  con¬ 
struction  of  the  National  Road,  passing  through 
Wheeling.  In  the  face  of  such  an  opinion  fromihe 
Chief  ot  the  very  corps  to  whom  Congress  entrusts 
the  recommendation  and  construction  of  all  such 
public  works,  this  bridge  could  not  have  obtained 
twenty  votes  in  both  houses  of  Congress.  But  in 
defiance  of  such  adverse  opinions  of  the  proper  offi¬ 
cer  of  this  government — in  defiance  of  this  refusal 
of  Congress  during  this  long  period  of  more  than 
forty  years  to  “sanction  any  bridge  at  Wheeling” — 
in  open  contempt  of  the  opinion  of  oneofthe  Judges 
of  this  Court,  and  of  the  contemplated  action  of  this 
tribunal,  this  company  has  proceeded  to  complete 
this  bridge.  W  hen  a  bridge  was  desired  by  a  com¬ 
pany  over  the  Mennai  Strait  in  Great  Britain,  the 


opinion  of  the  proper  government  officers  was  first 
taken.  They  were  not  satisfied  with  a  draw  bridge, 
nor  with  a  bridge  ot  any  height  with  narrow  pas¬ 
sages,  but  required  a  level  bridge  over  the  strait  at 
every  point  of  the  entire  distance,  at  least  100  feet 
above  the  highest  water — or  5 1  feet  higher  than  the 
Wheeling  Bridge  at  its  highest  point,  and  83  feet 
higher  than  at  its  lowest  point.  And  the  bridge  was 
thus  built  as  required  by  the  government,  at  a  cost 
of  nearly  two  millions  of  dollars,  although  the  com¬ 
merce  of  the  Ohio  already  vastly  exceeds  that  of 
this  Strait. — London  Quart.  Review,  Oct.,  1849, 
page  218. 

And  do  we  care  less  for  the  commerce  of  the  Ohio 
than  England  does  for  that  of  one  of  her  Straits  ? 
That  case,  too,  was  long  and  minutely  examined  by 
the  government,  the  highest  science  and  practical 
knowledge  brought  to  bear  on  the  subject,  and  this 
height  of  lOOfeet  required  and  adopted.  Here  Col. 
Abert’s  vie  ws  against  this  Wheeling  bridge  are  more 
than  sustained  by  the  opinions  of  the  scientific  men 
and  government  of  Great  Britain. 

By  the  reciprocal  repeal  of  the  navigation  laws 
of  England  and  America,  which  went  into  effect  on 
the  1st  of  January  last,  we  have  just  entered  into 
free  competition  for  the  ship  building  and  carrying 
trade  of  the  world.  Now  we  prove  that  sailing  and 
steam  vessels  can  be  built  20  per  cent,  cheaper  at 
Pittsburgh,  than  upon  the  Atlantic,  and  this  court  is 
asked  to  deprive  this  country  of  this  vast  advantage 
of  20  per  cent  ,  in  contending  with  Great  Britain  for 
this  ship  building  and  carrying  trade,  by  obstructing 
the  navigation  from  the  very  American  port,  where 
these  vessels  can  be  and  now  are  being  built  thus 
cheaply.  Leave  to  us  unshackled  trade  and  indus¬ 
try,  and  our  great  western  rivers  unobstructed,  and 
within  the  next  ten  years,  pur  tonnage  will  exceed 
that  of  the  whole  British  empire,  and  the  question 
of  maratime  supremacy  be  decided  in  our  favor. 

!  call  the  attention  of  the  Court  to  the  testimony 
of  Mr.  Woodward,  already  quoted,  showing  the 
great  increase  in  ship  building  here,  and  especially 
in  Pittsburgh,  that  will  result  from  the  repeal  of  the 
British  navigation  laws.  American  built  vessels 
may  now  not  only  engage  in  the  direct,  but  also 
the  indirect  trade  of  the  whole  British  empire,  and 
our  vessels  may  also  be  sold  to  British  subjects,  and 
have  all  the  privileges  of  British  built  vessels  This 
is  one  of  the  great  advantages  secured  to  Pittsburgh 
by  a  liberal  commercial  policy,  of  which  it  is  now 
attempted  to  deprive  her  by  State  restrictions. — 
When  we  consider  also  the  immense  increase  of 
our  tonnage  arising  from  the  California  trade,  and 
the  wonderful  adaptation  of  the  Pacific  to  ocean 
steamers,  the  business  of  ship  building  at  Pittsburgh 
is  likely  to  become  immense. 

On  our  Eastern  coast,  Congress  gives  hundreds  of 
thousands  of  dollars  every  year  in  fishing  bounties, 
to  encourage  shipbuilding  and  seamanship,  and  your 
gallant  Yankee  tars,  carried  our  flag  in  triumph  over 
every  sea.  But  if  you  give  us  at  the  West  no  boun¬ 
ties  to  encourage  ship  building  at  Pittsburgh,  at  least 
do  not  deprive  us  of  the  unobstructed  use  ot 
the  Ohio  to  float  our  large  steamers  and  mast¬ 
ed  vessels  to  the  Gulf.  Do  not  legalise  this 
bridge  at  Wheeling,  and,  as  a  precedent,  at  all 
other  points  on  the  Ohio,  and  thus  drive  most  im¬ 
portant  branches  oi  ship  building  from  that  river.  It 
is  proved  by  Col.  Abert  that  from  1844  to  184fi  Con¬ 
gress  expended  Si 30,0  >0  to  improve  the  navigation 
of  the  Ohio  between  Wheeling  and  Pittsburgh,  rer 
moving  obstructions,  none  of  which  were  so  tor- 
midabie  as  this  Wheeling  bridge.  I  have  dwelt  at 
more  length  on  this  branch  of  the  case,  in  regard  to 
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masted  and  sea-going  vessels,  because  it  seems  to 
me  free  from  all  disputed  facts,  and  conclusive  in 
our  tavor. 

Having  given  the  testimony  of  Col.  Abert,  I  now 
make  a  short  extract  from  that  of  Col.  Long.  After 
describing  minutely  the  Wheeling  bridge,  he  says, 

“  that  the  suspension  bridge  as  now  constructed,  is 
to  be  regarded  as  a  serious  obstruction  to  the  navi¬ 
gation  of  the  Ohio  river,  and  if  allowed  to  remain, 
that  the  facilities  of  navigating  that  part  of  the  Ohio 
situated  above  the  bridge,  will  be  greatly  impaired.” 
The  bridge  a  “serious  obstruction.”  and  the 
navigation  “  greatly  impaired.”  This  is  strong 
language,  well  considered,  and  coming  from  a  most 
scientific  and  practical  engineer,  the  Lieut.  Col.  of 
the  U.  S.  Top’l.  Corps.,  and  whose  employment  is 
that  of  “  Superintendent  of  river  improvements .” 
Sustained  as  is  Col.  Long  in  this  opinion  by  Col. 
Abert,  the  worthy,  experienced  and  eminent  chief 
of  the  corps,  fortified  also  by  the  oaths  of  more  than 
thirty  other  witnesses,  and  by  the  actual  obstruc¬ 
tions  which  have  already  occurred,  this  testimony 
must  settle  the  fact,  that  this  bridge  is  a  serious  ob¬ 
struction  and  greatly  impairs  the  navigation  of  the 
Ohio.  If  such  be  the  effect  of  one  such  bridge,  what 
will  it  be  when  similar  bridges,  under  this  prece¬ 
dent,  are  multiplied  without  number  on  the  Ohio.  As 
to  the  city  of  W  heeling,  whose  prosperity  I  would 
desire  to  advance  as  a  part  of  our  common  country, 
the  day  is  not  distant,  when,  being  cut  off  from  free 
navigation  of  the  Ohio,  by  bridges  lower  down ,  she 
and  all  Virginia  would  deeply  lament  their  success. 

The  case  m  d  Peters,  245,  has  been  cited  against 
us.  If  it  proved  anything,  it  would  be  that  VVheel- 
mg  might  prevent  all  navigation  of  the  Ohio  by  a 
dam.  But  the  opinion  was  expressed  by  the  Court 
in  that  case,  that  even  as  regards  that  small  creefc , 
beginning  and  ending  its  course  in  the  same  State, 
if  Congress  had  placed  a  port  of  entry  upon  it  “we 
shonld  feel  not  much  difficulty  in  saying  that  a  State 
law  coming  into  conflict  with  such  act  would  be 
void.”  The  case  is  therefore  clearly  in  our  favor. 

The  case  of  I  Ith  Peters,  102,  has  been  modified 
in  some  respects  by  that  of  7lh  Howard.  But  this 
case  of  1 1  th  Peters  is  not  against  us,  on  the  con¬ 
trary,  at  page  135  the  Court  recognise  the  authority 
and  principles  of  the  case  of  Gibbons  vs.  Ogden, 
and  admit  that  a  State  law  interfering  with  the  right 
of  any  licensed  vessel  to  navigate  those  waters  of 
N.  York,  was  a  violation  of  the  Constitution.  In 
that  case  they  say  “the  theatre  on  which  the  law 
operated  was  navigable  water  ”  In  this  case,  it 
was  the  “territory  of  New  York.”  In  that  case 
they  say  “the  subject  matter  on  which  it  operated 
was  a  vessel  ”  In  this  case  they  say  they  were 
“persons,”  alien  emigrants,  and  pot  imported  goods. 
They  distinguish  the  case  also  from  that  of  Brown 
vs.  the  State  of  Maryland,  on  the  same  alleged  dif¬ 
ference  between  “imported  goods”  and  “persons.” 
Such  was  the  opinion  of  the  Court  as  delivered  by 
Mr.  Justice  Barbour  and  Justice  Thompson,  who 
concurred,  also  acknowledged  the  authority 
and  adopted  the  principles  ruled  in  Gibbons  vs.  Og¬ 
den.  In  referring  to  and  confirming  the  doctrines 
of  that  case  Judge  Story,  at  page  159,  says: 

“  Laws  were  actually  pa-seu  of  a  relahatory  na¬ 
ture  by  ihe  Mates  of  New  York,  New  Jersey  and 
Connecticut  during  the  steamboat  controversy , 
which  threatened  the  safety  and  security  of  the 
Union,  and  demonMraied  the  necessity  that  the 
power  to  regulate  commerce  among  the  States 
should  be  exclusive,  in  order  to  prevent  the  most 
injurious  restraints  upon  it.”  There  the  .Mate  law 
complained  of,  lasted  but  a  few  years  ;  yet  if  it 


“  threatened  the  safety  and  security  of  the  Union,” 
what  of  this,  which  is  to  last  forever,  with  the 
bridges  and  obstruction*  increasing  in  number  every 
year.  It  was  the  necessity  of  perfect  free  trade  be¬ 
tween  the  States  which  led  to  the  adoption  of  the 
Constitution,  and  if  this  link  is  destroyed  by  the  de¬ 
cree  now  asked  from  this  Court,  it  would  strike  the 
most  fatal  blow  ever  given  to  the  great  interests  of 
the  country  and  the  union  of  the  States.  It  would 
carrv  us  back,  so  far  as  foreign  and  interstate  com¬ 
merce  are  concerned,  to  the  condition  of  the  old 
Confederation.  State  collisions  would  immediately 
begin,  they  would  grow  more  and  more  fierce  and 
angry  every  year,  until  the  waters  of  the  Ohio  and 
Mississippi  would  be  crimsoned  with  fraternal 
blood.  I  speak  not  the  language  of  menace,  but  of 
respectful  warning  and  conviction.  I  address  my¬ 
self  to  the  great  conservative  department  of  this  go¬ 
vernment,  elevated  into  an  atmosphere  pure  and 
serene,  far  above  all  local  or  sectional  passions  or 
prejudice,  and  in  the  sacred  name  of  the  American 
Union,  which,  I  fondly  hope,  may  endure  forever — 

1  implore  you  to  save  it  from  that  war  of  rival  State 
intere.-ts  and  perilous  dashing  of  State  enactments, 
with  which  it  is  now  menaced.  Let  the  Ohio  and 
Mississippi,  by  your  decree,  continue  to  roll  on 
forever  for  the  future,  as  they  ever  have  done  in  all 
times  that  are  pa  t,  free  and  unobstructed  in  their 
course,  the  great  bonds  of  our  glorious  Union,  and 
the  mighty  channels  of  our  ever  augmenting  inter¬ 
state  commerce  and  intercourse.  They  are  not  the 
rivers  of  Pennsylvania  or  Virginia,  or  of  any  other 
State,  but  belong,  at  least  so  far  as  commerce  is  con¬ 
cerned,  to  the  whole  Union,  whose  fLg  floats  over 
them,  whose  license  protects  their  crews  and  ves- 
se  s,  whose  power  guards  them  from  foreign  and 
domestic  violence,  and  .wills  them  to  be  lorever 
free  and  unobstructed.  In  the  case  of  Brown, 
12  Wheat.,  419,  a  State  law  requiring  a  license  to 
sell  imported  goods  in  the  original  package,  was  de¬ 
clared  void  by  this  Court,  as  a  tax  on  imports,  and 
also  as  a  regulation  of  commerce.  In  that  case  the 
Court  say :  “There  is  no  difference  in  effect,  be¬ 
tween  a  pow.»r  to  prohibit  the  sale  of  an  article,  and 
a  power  to  prohibit  its  introduction  into  the  country  ” 
“  No  object  can  be  accomplished  by  laying  a  duty 
no  importation,  which  may  not  be  accomplished 
with  equal  certainly  by  laying  a  duty  on  toe  thing 
imported  in  ihe  hands  ol  the  importer.  It  is  ob¬ 
vious,  that  the  same  power  wffiieh  imposes  a  light 
duly,  can  impo>e  a  very  heavy  one,  one  which 
amounts  to  a  prohibition.  Questions  of  power  do 
not  depend  on  the  degree  to  which  it  may  be  exer¬ 
cised.  If  it  mav  be  exercised  at  all,  it  must  be  ex¬ 
ercised  at  the  will  of  those  in  whose  hands  it  is 
placed.”  There  the  license  tax  was  said  to  be  very 
small,  as  here  it  is  said  to  be  a  slight  obstruction, 
but  we  may  answer  here  as  there  “the  same  power’  ’ 
which  er<-atesa  slight  obstruction  can  create  a  great 
one.  “Questions  of  powet  do  not  depend  upon  the 
degree  to  wffiich  it  may  be  exercised.”  It  is  not  a 
question  of  the  degree  or  extent  ol  the  obstruction, 
but  of  the  power.  When  the  license  law  of  Con¬ 
gress  authorized  the  vessel  to  proceed  without  any 
interruption,  the  State  law  could  no  more  e fleet  a 
slight  than  a  great  collision  with  the  act  of  Congress, 
no  more  compel  a  short  than  a  long  detention  of  the 
vovase.  It  mav  be  said  that  was  a  case  of  duty  on 
imports;  we  insist  that  it  is  proved  by  Col.  Long, 
that  the  State  law  in  this  case  imposing  a  tax  of  at 
least  $13  on  each  of  tho  se  Pittsburgh  packets  at 
Wheeling,  does  in  fact  levy  a  duty  on  imports,  ex¬ 
ports  and  tonnage,  and  that  it  is  no  answer  to  say  it 
is  a  small  deteniion  and  “  a  light  duty.”  But  this  It* 
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cense  law  of  Maryland  was  held  void,  as  conflicting 
not  merely  with  the  power  of  Congress  to  collect 
duties,  but  also  with  the  powei^of  Congress  to  regu¬ 
late  commerce  and  the  exercise  of  that  power  by 
Congress.  On  that  subject  the  Court  say,  page  445, 
“It  is  also  repugnant  to  that  clause  in  the  Consti¬ 
tution  which  empowers  Congress  to  regulate  com¬ 
merce  with  foreign  nations  and  among  the  States. 
It  may  be  doubted  whether  any  of  the  evils  proceed¬ 
ing  from  the  feebleness  of  the  federal  government, 
contributed  more  to  that  great  revolution  which  in¬ 
troduced  the  present  system,  than  the  deep  and  gene¬ 
ral  conviction,  that  commerce  ought  to  be  regulated 
by  Congress.  It  is  not,  therefore,  matter  of  sur¬ 
prise  that  the  grant  should  be  as  extensive  as  the 
mischief,  and  should  comprehend  all  foreign  com¬ 
merce,  and  all  commerce  among  the  Stales.  To 
construe  the  power  so  as  to  impair  its  efficacy,  would 
tend  to  defeat  an  object  in  the  attainment  of  which 
the  American  public  took,  and  justly  took,  that 
strong  interest  which  arose  from  a  full  conviction 
of  its  necessity.”  Therefore  this  Court  declared 
1  his  power  “to  be  complete  in  itself,  and  to  acknow¬ 
ledge  no  limitations  other  than  are  prescribed  in 
the  Constitution.”  “The  question  is,  where  does 
the  power  reside?  Not  how  far  it  will  probably 
be  abused.  The  power  claimed  by  the  State  is  in 
its  nalnre  in  conflict  with  that  given  to  Congress  ; 
and  the  greater  or  less  extent  in  which  it  may  be 
exercised,  does  not  enter  into  the  enquiry  concern¬ 
ing  its  existence.”  Here,  too,  the  conflict  of  the 
State  law  with  the  acts  of  Congress  authorizing 
coasting  licenses,  and  declaring  that  the  navigation 
of  the  Ohio  shall  be  “  forever  free”  is  clear,  and  it 
is  not  a  question  of  “  the  greater  or  less  extent”  of 
the  collision,  but  a  question  of  the  absence  of  all 
power  on  the  part  of  the  State  to  produce  any  col¬ 
lision.  There  the  State  law  did  not  operate  upon 
the  vessel  or  the  importation,  but  upon  the  subse¬ 
quent  sale,  and  the  collision  with  the  act  of  Congress 
was  far  less  clear  than  in  this  case,  where  the  Stale 
law  operates  upon  navigable  water  upon  the  ves¬ 
sel  licensed  by  Congress,  and  the  progress  of  the 
voyage.  The  lax,  too,  is,  as  proved  by  Col.  Long, 
of  at  least  $13  on  each  vessel  each  time  she  may 
be  detained  by  the  bridge,  is  vastly  greater  than  the 
single  exaction  of  $50  for  a  license  on  which  the 
importer  might  sell  an  unlimited  amount  of  goods 
and  to  the  value  of  millions  of  dollars. 

In  1  Woodbury  and  Minot,  401,  Mr.  Justice 
Woodbury  decided  that  Congress  has  conferred  no 
power  on  the  U.  S.  Courts  to  punish  obstructions 
in  navigable  streams  as  crimes.  This  settles  the 
question  that  a  proceeding  by  way  of  indictment  or 
information  against  this  bridge  as  a  nuisance  in  the 
U.  S.  Court  of  Virginia  could  not  be  sustained,  and 
a  proceeding  in  that  Court  in  the  name  of  the  At¬ 
torney  General  of  the  United  States  ex  relatione 
the  State  ot  Pennsylvania,  in  analogy  to  similar  pro¬ 
ceedings  on  behalf  of  the  Crown  in  the  exchequer 
in  England  to  abate  a  nuisance,  surely  upon  the 
same  principles,  could  not  be  maintained.  The 
learned  Judge  proceed-,  at  page  411,  “But  not  for¬ 
getting  navigation,  they  seldom  if  ever  allow  such 
an  obstruction  without  a  draw  of  suffici  nt  width  to 
accommodate  navigation  and  ship  building ,  and 
Vessels  wishing  to  pass  through.” 

Incorporations  of  bridges  in  such  places  have  fre¬ 
quently  been  recognised  by  State  judiciaries,  as 
suitable  exercises  of  power  by  States,  17  Conn.  64; 
8  Cow.  i46;  1  Pick.  18J;  7  W.  Hamp.  35. 

“In  the  States  within  what  was  governed  by  the 
ordinance  for  the  Northwestern  Terr  tory ,  perhaps, 
this  could  not  be  done ,  as  that  ordinance  declares 


that  all  navigable  rivers  within  it  shall  continue  to 
be  ‘common  highways.”  3  Ohio,  496;  1  McLean, 
351;  3  How.  224.  But  I  speak  of  States  without 
any  such  restriction,  or  any  in  their  own  constitu¬ 
tions,  or  in  the  assent  to  their  admission  into  the 
Union  by  Congress.  Pollard  vs.  Hague,  3  How. 
212.  Or  where  no  treaty  by  the  General  Govern¬ 
ment,  like  that  of  1783  and  1794,  stipulated  for  the 
free  navigation  of  a  river  like  that  one  ot  the  Miss¬ 
issippi.” 

But  while  the  learned  judge  concedes  the  power 
to  erect  bridges  over  certain  very  small  streams  in 
certain  States  with  “a  draw  of  sufficient  width  to 
accommodate  navigation  and  ship  building  and  ves¬ 
sels  wishing  to  pass  through,”  he  repudiates,  by  the 
clearest  implication,  even  in  those  States,  bridges 
without  a  sufficient  draw.  Now  it  is  not  necessary 
that  I  should  here  contest  the  question  as  to  such 
draw  bridges  over  the  small  streams  of  Massachu¬ 
setts,  but  this  learned  Judge  and  eminent  Statesman 
was  too  well  acquainted  with  the  geography  and 
commerce  of  the  country  not  to  know,  that,  whilst 
such  bridges  might  possibly  create  no  obstruction 
on  those  small  streams,  it  would  be  far  otherwise 
with  those  mighty  western  rivers,  aptly  denominat¬ 
ed  inland  seas ,  and  he  therefore  makes,  under  ordin¬ 
ances  and  treaties,  a  special  exception  in  their 
favor. 

The  learned  Judge  proceeds,  at  pages  415,  416,  to 
deny  the  right,  also,  of  a  State  Court  to  punish  as 
a  crime  or  public  nuisance,  a  bridge  erected  by  State 
authority,  which  disposes,  to  a  great  extent,  of  a 
criminal,  or  quasi  criminal  proceeding  in  the  State 
Courts  of  Virginia  against  this  bridge,  as  a  public 
nuisance,  as  we  have  seen  such  a  proceeding  also, 
could  not  be  sustained,  even  in  the  name  of  the 
United  States  in  the  Federal  Courts,  although  the 
State  law  was  unconstitutional. 

The  Court  proceeds,  “hence,  I  cannot  doubt  that 
the  power  to  regnlate  commerce  abroad  and  be¬ 
tween  the  States,  conferred  on  Congress,  authorises 
it  to  keep  open  and  free  all  navigable  streams,  from 
the  ocean  to  the  highest  ports  of  delivery  or  entry, 
if  no  higher,  and  protect  the  intei  course  between 
two  or  more  States,  on  all  our  tide  waters.” 

“The  act  authorising  coasting  licenses,  and  for 
regulating  the  same,  is  also  supposed  to  be  violated 
by  this  obstruction.  See  the  act  of  February  18, 
1793,  1  Stat.  at  Large,  395,  and  March  2,  1819,  3 
Ibid.,  493. 

“It  is  certain  that  this  act  was  meant  to  empower 
such  vessels  to  go  and  trade  in  all  the  navigable 
waters  of  the  United  States,  and  on  its  coasts,  and 
that  any  prevention  of  this  would  violate  the  spirit 
of  those  acts.”  9  Wheat.  1. 

“It  speaks  of  the  going  on  ‘sea  coasts’  and  ‘na¬ 
vigable  rivers.’  Hence,  in  the  case  of  Gibbons  vs. 
Ogden,  it  was  held,  that  a  law  of  New  York,  ex¬ 
cluding  steamboats  with  such  licenses  from  navigat¬ 
ing  the  Hudson  river,  or  giving  an  exclusive  right 
to  certain  boats  to  do  it,  was  deemed  unconstitu¬ 
tional  and  void.  And  for  aught  I  see,  an  obstruc¬ 
tion  placed  in  navigable  waters  by  an  individual, 
without  constitutional  authority,  would  violatesuch 
lieense,  and  be  a  ground  tor  civil  redress  in  dam¬ 
ages. 

“It  disturbs  navigation,  and  navigation  is  one 
branch  of  commerce,  and  a  law  of  Congress  cover¬ 
ing  it,  is  thus  violated.” 

This  concedes  the  conflict  of  Ihe  State  law  in 
this  case  with  the  acts  of  Congress  of  1793  and 
1819. 

The  Court  proceeds,  page  498,  “  It  is,  perhaps, 
this  idea  in  connection  with  the  right  which  be- 
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longs  to  vessels  to  go  to  ports  of  entry  and  delivery 
unimpeded  and  undelayed,  that  the  counsel  in  the 
People  vs.  Saratoga  Railroad  Co.,  15  Wend.,  con¬ 
ceded  that  a  bridge,  though  with  a  draw,  if  below 
a  port  of  entry,  was  unconstitutional. 

‘‘If  so  at  all.  it  must  be  because  it  restricts  and 
curtail?  in  some  degree  the  full  privileges  of  licensed 
and  registered  vessels  to  egress  and  iDgress,  as  to  all 
parts  of  such  ports  in  the  pursuit  of  their  lawful 
business.  It  also  violates  the  rights  before  alluded 
to,  by  some  of  our  treaties,  given  to  foreigners  to 
visit  such  ports,  and  these  considerations  may  con¬ 
fer  a  power  on  the  General  Government  to  remove 
obstructions  below  such  ports  that  do  not  exist 
above.  See  the  Maysville  Road  veto.  I  do  not 
understand  ihe  Court,  in  J5  Wend,  to  hold  that  any 
bridge  at  or  above  a  port  of  entry  like  New  Bed¬ 
ford,  with  a  draw  in  it,  is  unconstitutional,  if  only 
somewhat  incommoding  navigation,  hut  only  when 
it  stops  or  cuts  off  some  of  it  entirely.” 

Here  the  Court  admits  “  the  right  which  belongs 
to  vessels  to  go  to  ports  of  entry  and  delivery  un¬ 
impeded  and  undelayed  ” 

The  learned  Judge  cites  in  connection  with  this, 
the  admission  of  Attorney  General  Butler,  the  coun¬ 
sel  for  the  bridge  in  15  Wend,  “that  a  bridge  with  a 
draw  if  below  a  port  of  entry  was  unconstitutional.” 
Tr  e  bridge,  in  that  case,  was  a'ove  Albany  and 
above  a  port  of  entry.  In  the  same  connection  he 
relers  to  the  Maysville  veto,  which  carries  the 
power  of  Congress  to  improve  river?  up  to  ports  of 
entry,”  and  adds,  “I  do  not  understand  the  Court  in 
15lh  Wendel,  to  hold  that  any  bridge  at  or  above  a 
port  of  entry  like  that  at  N  Bedford,  with  a  draw 
in  it.  is  unconstitutional,  if  only  somewhat  incom¬ 
moding  navigation,  but  only  when  it  stops  or  cuts 
off  some  of  i t  ent.rely  ” 

I  understand  the  Court  to  entertain  the  following 
opinions  in  ihat  case : 

1.  That  a  bridge  at  or  above  a  port  of  entry  is 
not  unconstitutional  if  it  has  a  draw  which  only 
somewhat  incommodes  navigation,  but  does  not  stop 
any  of  it  or  cut  it  off  entirely. 

2.  That  the  Court  admits  “the  right  which  be¬ 
longs  to  licensed  vessel-  1  o go  to  ports  of  entry  and 
delivery,  unimpeded  and  tjmdelayed.” 

3.  That  a  bridge,  though  w\th  a  draw ,  if  below 
a  port  of  entry  was  unconstitutional. 

4.  That  in  conseque.ice  of  various  ordinances, 
compacts  and  treaties,  the  Ohio  and  Mississippi  are 
made  common  highways  and  forever  free,  ano  no 
bridge,  with  or  without  a  draw  could  be  erected 
over  them. 

In  his  printed  opinion,  page  16,  in  the  Wheeling 
bridge  case,  Mr.  Justice  Grier  says,  “  it  is  no  justi¬ 
fication  of  a  purpresture  or  nuisance  to  a  publ  c 
navigable  river,  that  it  is  but  a  small  encroachment 
or  a  little  nuisance,  and  not  a  total  obstruction  to 
the  navigation,  and  only  at  particular  seasons,  or  to 
vessels  of  a  certain  class  that  may  get  round,  un¬ 
der,  or  over  it  by  expenditure  of  money,  to  accom¬ 
modate  themselves  to  the  exigency  without  any 
great  danger  to  persons  or  property.”  These  view’s 
when  applied  to  the  Ohio,  I  regard  as  ic  perfect  ac¬ 
cordance  with  those  expressed  by  Mr.  Justice 
Woodbury  in  this  case. 

The  Court  proceeds  to  say  that  these  obstructions 
at  N  Bedford,  being  authori-ed  by  a  State  law,  and 
there  being  no  act  of  Congress  to  punish  them  as  a 
crime,  “we  have  no  jurisdiction  to  sustain  the  in¬ 
dictment.”  And  here  I  ask  what  act  of  Congress 
authorises  any  indictment  and  information  in  the 
Federal  Courts  in  the  name  of  the  United  States  or 
the  Attorney  General,  to  abate  this  nuisance,  or 


rather  to  give  impunity  and  perpetuity  to  it  by  going 
to  a  Wheeling  Conrt  and  a  Wheeling  Jury.  I  do 
not  speak  of  them  with  disrespect,  but  as  persons 
who  have  prejudged  the  case,  and  therefore  not  im¬ 
partial. 

The  Court  adds,  page  499,  “  I  am  strengthened  in 
this  conclusion,  till  Congress  legislate  further,  by 
the  consideration  that  even  now,  any  individual  suf¬ 
fering  by  this  obstruction  in  his  rights  to  free  navi¬ 
gation,  is  not  probably  without  redress. 

“The  power  then,  in  the  State  of  Massachusetts 
to  incorporate  the  New  Bedford  bridge  wiih  a  draw, 
to  allow  vessels  to  pass,  existed  in  1795;  and  this 
exercise  of  it,  violates  no  prohibition  in  the  Federal 
Consiitution,  no  treaty,  and  no  act  of  Congress  en¬ 
forcing  the  granted  powers  under  it  to  the  General 
Government,  unless  it  be  that  giving  coasting  li 
censes. 

“  It  violates  that,  perhaps,  only  as  to  vessels 
which,  from  their  size ,  cannot  pass  through  the 
draw,  or  as  high  up  the  harbor ,  from  deposits,  as 
they  used  to  ;  and  the  owners  of  such,  wher.  actual¬ 
ly  obs  ructed  and  delayed  by  means  of  this  bridge, 
might  probably  have  redress  in  damages,  or  by  way 
of  injunction  against  it  in  Chancery.” 

Here  it  is  conceded,  that  such  obstructions  even 
by  a  draw’  bridge,  are  contrary  to  the  acts  of  Con¬ 
gress  giving  coasting  licenses  and  that  individuals, 
when  obstructed.  “  might  probably  have  redress  in 
damages  or  by  way  of  injunction  against  it  in 
Chancery.”  It  is  not  suggested  in  any  part  of  this 
opinion,  that  there  wonld  be  any  remedy  under  ex¬ 
isting  laws  in  the  Circuit  Court  of  the  United  States, 
by  any  proceeding  in  the  name  of  the  United  States, 
or  of  the  Attorney-General  of  the  United  States,  to 
abate  the  nuisance,  much  less  is  it  supposed,  that 
even  if  such  remedy  existed,  it  would  prevent  indi¬ 
viduals  from  proceeding  to  obtain  redress  in  their 
own  name  by  injunction  or  otherwise;  nor  in  the 
case  of  Spooner  in  1  McLean,  is  it  supposed  that  an 
individual  could  not  proceed  by  injunction  against 
such  obstruction  or  violation  of  ttie  laws  of  Con¬ 
gress  in  ihe  Circuit  Court  ot  the  United  S.ates;  on 
the  conirary.  it  is  admitted  he  could  so  precetd  on 
showing  special dainage.  The  Court  proceeds,  page 
499 — “Civil  redress,  however,  in  the  cases  before 
described,  seem*  obtainable  in  the  Courts  both  ot 
the  Stales  and  United  States,  notwithstanding  the 
decision  in  2  Pet.  253,  as  there,  it  does  not  appear 
that  any  port  of  entry  existed  above,  and  here  it 
does;  and  that  the  stoppage  of  some  navigation  to 
some  parts  of  it  is  as  entirt  as  the  Stale  prohibition 
in  Gibbons  v.  Ogden.” 

Here,  where  the  port  of  entry  existed  above  the 
obstruction,  the  civil  remedy  is  conceded,  both  in 
the  State  and  Federal  Courts.  Tne  Court  proceeds: 
“  Though  there  is  thek  no  part  of  the  Constitution, 
or  treaties,  or  acts  of  Congress  appearing  on  their 
face  to  make  such  an  obstruction  a  c-ime,  there  is 
no  necessity  to  give  a  forced  construction  to  bring 
the  case  within  those  acts  in  order  to  punish  it, 
there  being  full  redress  without  doing  this,  to  such 
individu  Is  as  specially  suffer  by  it  ” 

Although,  where,  as  in  New  England,  bridges 
over  small  streams  have  existed,  as  stated  by  Judge 
Woodbury,  for  “  over  half  a  century,”  penal  enact¬ 
ments  in  respect  to  such  “  ancient  usages should 
be  hardly  resorted  to,  yet  in  regard  to  the  Ohio, 
w’hich  never  had  been  bridged,  which  various  ordi¬ 
nance  laws  and  compacts  had  declared  for  more 
than  half  a  century’,  should  remain  a  cojnmon  high¬ 
way  and  forever  free ,  and  where  the  first  bridge 
was  erected  in  defiance  of  the  provisions  of  its  own 
charter  and  completed  now’  in  open  contempt  of  a 
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proceeding  then  pending  in  this  Court,  the  only  pro¬ 
per  remedy  is  for  this  Court,  by  its  decree  in  this 
case,  to  abate  the  nuisance,  and  to  carry  out  the 
views  of  Mr.  Justice  Woodbury  in  this  case,  (as 
every  where  applicable  on  the  Ohio  and  Missis¬ 
sippi)  namely,  in  his  emphatic  language — “the 

WHOLE  BRIDGE  TO  GIVE  WAY  FOR  A  FERRY.” 

In  the  case  of  Spooner  vs.  McConnell.  1  McLean, 
337,  1st.  It  was  held,  “  That  a  State  law  authorizing 
an  obstruction  of  the  Maumee  river,  would  be  con¬ 
trary  to  the  ordinance  of  1787,  and  void.  2.  That 
if  any  citizen  could  show  special  damage ,  and  im- 
mident  danger  of  great  and  irreparable  injury  by 
such  obstruction,  the  Circuit  Court  of  the  United 
States  could  cause  the  obstructoin  to  be  abated  by 
injunction  in  equity,  but  in  such  a  case,  he  must 
show  “  how  he  will  be  injured.” 

Mr.  Justice  McLean  says: — “If  the  compact  be 
in  force,  if  it  secure  to  the  public  and  every  citizen, 
a  right  to  the  unobstructed  navigation  of  the  navi¬ 
gable  river3  within  the  Stale,  the  judicial  poweris 
bound  to  recognize  this  right.  And  there  can  >  e 
no  more  difficulty  in  this,  than  in  any  other  casesot 
daily  cognizance  in  courts  of  justice.  A  court  or 
jury  must  also  decide  from  facts,  whether  an  injury 
complained  of  amounts  to  a  nuisance,  eiiher  public 
or  private.  And  in  the  present  case,  the  Court  can 
decide  whether  the  acts  threatened  to  be  done  bv 
the  defendants,  would  be  injurious  to  the  public  and 
to  the  complainant  in  particular ;  and  whether  then 
violate  the  compact.”  And  here  we  ask  if  the  right 
to  the  free  navigation  of  the  Ohio  is  secured  to  the 
State  of  Pennsylvania,  by  the  laws  and  Constitu¬ 
tion,  and  by  various  compacts  and  ordinances,  is 
not  the  judicial  power  bound  to  recognize  and  re¬ 
dress  her  injuries.  It  is  conceded  if  she  owned  the 
boat  obstructed  by  the  bridge,  that  would  be  a  case 
of  special  damage,  but  strange  to  say,  it  is  denied 
that  an  injury  to  her  as  a  State,  ten  fold  greater,  and 
to  her  Slate  Treasury,  affecting  the  value  of  her  pro¬ 
perty,  her  abilty  to  pay  her  debts  and  support  her 
government,  is  not  a  case  of  special  damage,  be¬ 
cause  it  only  affects  her  public  works.  As  the  pro¬ 
prietor  ot  the  boat,  it  would  be  a  case  of  special 
damage,  but  not  as  the  propretor  of  the  canal  which 
is  destroyed,  unless  the  boat  can  freely  navigate  the 
Ohio.  Courts  of  equity  aim  to  do  justice,  and  are 
not  governed  by  metaphysical  subtleties,  or  adroit 
evasions  of  right  and  duty. 

The  Court  continues,  page  355—“  The  injunction 
is  not  asked  on  the  sovereign  power  of  the  State ,  but 
on  certain  individuals  assuming  to  act  in  behalf  of 
the  Stale.  This  course  of  proceeding  is  fully  sus¬ 
tained  by  the  principle  settled  by  the  Supreme 
Couri  of  the  United  States,  in  the  case  of  the  Bank 
of  the  United  States  v.  Osborn  and  others,  9  Whea¬ 
ton,  738. 

“  Must  the  right  of  the  complainant  be  established 
at  law,  before  he  can  claim  an  injunction.  This  is 
earnestly  coniended  by  the  defendants. 

“  Whatever  doubts  may  have  formerly  existed  on 
this  subject,  there  seems  to  be  no  ground  for  any 
at  this  day.  The  injunction  is  issued  because,  un¬ 
der  the  circumstances  of  the  case,  it  is  the  only 
adequate  remedy. 

“In  cases  of  an  alleged  violation  of  copy-right, 
it  is  often  resorted  to.  And  in  the  case  of  the  Uni¬ 
versities  of  Cambridge  and  Oxford  v  Richardson , 
6  Ves.  689,  Lord  Elden  remarks:  4  It  is  said  that  in 
cases  of  tnis  sort,  the  universal  rule  is  not  to  grant 
or  sustain  an  injunction  until  the  right  is  made  clear 
at  law.  With  all  deference  to  Lord  Mansfield,  I 
cannot  accede  to  that  proposition,  so  unqualified. 
There  are  many  instances  in  my  own  memory  in 


which  the  Court  has  granted  or  sustained  injunction* 
to  the  hearing,  under  such  circumstances.  And  he 
also  observes  in  the  same  case,  if  there  be  a  number 
of  mills  upon  a  stream ,  each  having  a  right  to  the 
water,  at  the  instance  of  any  one,  the  Court  wojld 
enjoin.” 

The  Court  proceed,  page  360—*  It  is  not  enough 
for  the  complainant  10  say,  generally,  that  he  will 
be  injured,  by  the  construction  of  the  works;  but  he 
must  state  how  his  property  will  be  injured.  This 
is  the  turning  point  ot  the  case;  the  ground  on 
which  the  injunction  must  be  allowed,  if  it  shall  be 
issued.” 

“  The  complainant  does  not  complain  that  the 
flowing  of  the  water  is  diverted  or  will  be  diverted 
from  his  mill,  so  as  to  injure  it ;  or  that  the  volume 
of  water  will  be  so  reduce^  as  to  prevent  the  con¬ 
struction  of  other  mills.  No  special  injury  of  any 
kind  is  alledged,  but  generally,  that  the  obstructions 
would  injure  the  value  of  his  property.  This  may 
be  the  estimate  of  the  complainant,  but  by  a  state¬ 
ment  of  the  facts  on  which  his  estimate  is  formed, 
he  must  enable  the  Court  to  judge  of  its  correctness 
He  has  stated  no  fact  going  to  show,  how  the  free 
navigation  of  the  river  gives  value  to  his  property. 
Is  the  river  a  highway  to  his  mill,  and  is  it  used 

for  the  TRANSPORTATION  OF  LUMBER  TO  OR  FROM 

the  mill  ?  This  is  not  staled  in  the  bill.  Does  the 
river  afford  the  only  outlet  or  approach  to  his 
mill?  Nothing  of  this  kind  is  pretended.  How 
then  do  the  proposed  obstructions  on  the  river,  in¬ 
flict  on  the  complainant  an  irremediable  injury  ?  The 
Court  do  not  see  how  such  an  injury  is  inflicted, and 
the  complainant  has  failed  to  enlighten  them  on  the 
subject. 

“In  the  case  of  Corning et.  al.  vs.  Lowere ,  6  John, 
R.  439,  an  injunction  was  granted  to  restrain  a  de¬ 
fendant  from  obstructing  a  street,  in  the  city  of  New 
York,  by  building  a  house  thereon  ;  it  being  not  only 
a  public  nuisance,  but  producing  special  injury  to 
the  plaintiffs  by  affeet:ngthe  enjoyment  of  their  pro¬ 
perty  in  the  vicinity ,  and  the  value  of  it. 

In  that  case  there  was  an  iutimate  connection  be¬ 
tween  the  enjoyment  of  the  property  and  the  street 
which  led  to  it  ;  and  this  was  shown  by  the  facts  of 
the  case.” 

Here,  however, ’we  do  show  that  the  free  naviga¬ 
tion  of  the  Ohio  does  give  value  to  our  property , 
namely  to  the  public  works  and  canals  of  which 
the  st  te  is  sole  proprietor.  We  do  show  that  the 
river  is  a  highway  to  and  from  these  works.  We 
do  show  that  this  river  is  used  for  the  transportation 
of  products  to  and  from  these  works.  We  do  show 
that  the  river  does  afford  t  he  only  outlet  or  approach 
to  or  from  these  works:  that  the  work-,  in  Ia«t,  are 
rendered  of  little  or  no  value  if  we  are  cut  <.  fT from 
the  navigation  of  the  Ohio,  a>  d.that  the  destruction 
of  that  navigation  would  inflict  on  us  an  “  irreme¬ 
diable  injury.”  We  do  show,  as  in  the  case  from  6 
Johnson,  that  this  public  nuisance  does  produce 
special  in jury  to  us  by  “  affecting”  the  enjoyment 
of  our  property  in  the  vicinity,  and  the  value  of 
it.  We  do  show  that  there  was  an  intimate  con¬ 
nection  between  the  enjoyment  of  our  property  and 
the  river,  “  which  led  to  it,”  and  it  is  admitted  by 
the  answer  that  the  tree  navigation  of  the  Ohio44  is 
important  to  (our)  works.”  In  none  of  the?e  cases 
was  the  nuisance  directly  upon  the  property  of  the 
complainant,  nor  is  it  directly  in  this  case  upon  the 
public  works  or  canal;  nor  is  this  necessary,  if  it 
be  on  the  street  or  river  which  led  to  it,  if  44  the 
river  gives  value  to  the  property” — if  the  river  is  a 
highway  to  our  proj  erty,or  an  outlet  oi  approach  to 
it,”  it  is  sufficient.  Here  all  these  things  are  shown, 
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proved  and  conceded;  nor  was  it  required  in  any 
one  of  those  cases,  that  the  owner  of  the  property 
thus  injured,  should  own  also  the  boats  which  car¬ 
ried  the  products  of  such  river  or  outlet  to  his  pro¬ 
perty,  or  through  his  works.  The  injury  to  the 
property  or  works  is  just  as  great  in  this  case  as 
though  we  owned  the  boats.  It  is  shown  that  these 
works  cost  the  State  some  thirty  millions  ofdollart 
that  the  toll  Collected  from  the  boats  that  use  these 
works  is  $1,400,000  per  annum — that  the  products 
carried  by  these  boats  on  the  canals  as  brought  to 
and  from  them  by  the  Ohio  river  as  the  only  outlet, 
and  essential  to  the  use  of  these  works  and  the  pro¬ 
perty  carried  over  them  and  up  or  down  the  Ohio 
from  them,  is  of  the  annual  value  ot  $40,000,000  ; 
that  passengers  coming  up  and  descending  the  Ohio 
are  also  carried  in  great  numbers  on  these  canals 
at  certain  prices  paid  to  the  State.  That  the  boats 
carrying  these  passengers  and  freight  ascending  and 
descending  the  Ohio  from  Pittsburgh,  have  been  ac¬ 
tually  stopped  by  this  bridge  and  the  tolls  actually 
diverted  from  the  public  treasury.  Must  the  man 
who  owns  the  mill,  (the  outlet  to  which  is  obstruct¬ 
ed,)  own  also  the  horses  or  boats  in  which  the  peo¬ 
ple  bring  their  wheat  to  such  mill  to  be  ground? 
Surely  not.  Must  the  State  own  the  boats  which 
pay  the  toll,  or  bring  the  freight  and  passengers  by 
which  the  toll  is  paid  ?  A  State  proprietor  of  a  ca¬ 
nal  cannot  be  in  a  worse  position  than  an  individual 
owner  or  corporation.  Now  many  canals  are 
owned  in  this  country  by  private  companies,  such 
as  the  Morris  Canal,  the  Schuylkill  Canal,  the 
Delaware  and  Raritan  Canal,  the  Delaware  and 
Hudson  Canal ;  but  these  companies  do  not  own 
the  boats  plying  on  the  rivers  which  bring  products 
to  them  or  carry  them  away.  Neither  do  they  own 
the  boats  which  transport  the  products  on  such  ca¬ 
nals,  but  (like  Pennsylvania)  they  own  the  canals , 
and  receive  freight  and  passage  money  from  others, 
who  carry  such  products  and  passengers  on  such 
canals  in  their  own  boats,  paying  toll  only  for  the 
use  of  the  canal.  These  tolls  thus  paid  by  those 
who  own  the  boats,  constitute  the  whole  revenue  of 
such  canals,  and  give  to  them  their  whole  value. 
Now  may  the  Delaware  or  Hudson  be  closed  by  a 
dam  or  bridge  constituting  a  public  nuisance,  and 
preventing  access  to,  or  an  outlet  from  such  canals, 
and  destroying  their  use  and  tolls,  and  impairing 
their  value,  and  the  owners  ot  such  canals  be  told, 
although  they  may  be  ruined ,  that  they  have  re¬ 
ceived  no  special  damage  from  such  nuisance,  and 
can  have  no  injunction  to  abate  it  ?  Surely  not  in  any 
Court  unless  it  be  one  held  by  Rhadamanthus,  much 
less  in  a  court  of  equity,  and  yet  their  case  is  no 
worse  than  that  of  the  State  of  Pennsylvania  which 
owns  these  canals.  These  canals  are  works  of  vast 
public  utility,  costing,  not  like  the  Wheeling  bridge 
$150,000,  but  costing  $30,000,000.  They  were 
erected  many  years  before  the  Wheeling  bridge. 
They  were  erected  in  full  faith,  and  upon  the 
solemn  guarantee  that  the  Ohio,  which  was  essen¬ 
tial  to  their  use,  should  remaiu  forever  free  and  un¬ 
obstructed.  These  guarantees  were  given  by  sol¬ 
emn  compacts.  Virginia  was  a  'party  to  one  of 
these  compacts .  May  they  now  be  broken,  the  navi¬ 
gation  of  the  Ohio  destroyed  by  one  of  the  parties 
to  those  compact*,  or  by  persons  acting  under  or 

rirofessing  to  act  under  her  authority,  and  our  pub¬ 
ic  Works  ruined,  and  the  State  reduced  to  bank¬ 
ruptcy.  May  a  State  containing  two  millions  of 
freemen,  be  thns  treated,  and  then  told  by  this 
Court,  setting  with  full  powers  as  a  court  of  equity, 
that  she  has  sustained  no  special  injury  from  this 
nuisance.  Why  the  injury  is  not  only  special,  but 
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irreparable.  No  action  for  damages  will  meet  the 
case.  The  company  cannot  pay  the  damages,  and 
the  injury  is  irremediable  except  by  an  injunction  to 
abate  the  nuisance.  It  is  in  truth,  in  all  its  aspects, 
the  very  strongest  case  ever  piesented  to  any  Court 
for  interference  by  injunction.  The  fact,  is  admitted 
by  the  defendants  in  their  answer,  page  43,  “  that 
the  navigation  of  the  Ohio  river  is  important  to  the 
works  above  referred  to,  and  that  the  value  thereof 
would  be  affected  injuriously ,  it  from  any  cause 
the  passage  of  steamboats  from  the  city  of  Pitts¬ 
burgh  were  obstructed  or  impeded. Then  they  de¬ 
nied  that  such  obstruction  would  take  place ,  and 
proceeded  to  complete  the  bridge,  subsequently 
several  of  these  very  boats  were  thus  detained  and 
impeded  by  this  bridge,  some  delayed  more  than  a 
day ,  and  in  other  cases  the  whole  voyage  defeated ; 
these  facts  are  distinctly  set  forth  in  the  subsequent 
supplimental  bill,  they  are  all  clearly  proved  end  in 
the  answer  to  that  bill  these  facts  are  not  denied ,  and 
the  special  damage  stands  proved  and  admitted. 

The  District  judge  proceeded  in  that  case,  “In 
looking  at  the  provision  of  that  instrument  (ordi¬ 
nance  of  1787)  on  this  subject,  it  is  apparent,  that  it 
was  designed  to  prevent,  first,  actual  impediments 
and  obstructions  by  dams  or  other  fixtures;  second , 
impediments  and  obstructions  resulting  from  the 
imposition  of  any  tax,  imposts  or  duty” — page  3S0. 
“  In  the  case  of  the  City  of  Georgetown  vs.  the 
Alexandria  Canal  Company  (12  Peters  Rep.  91)  the 
doctrine  is  laid  down,  that  in  case  of  a  public  nui¬ 
sance,  where  a  bill  is  filed  by  a  private  person,  ask¬ 
ing  for  relief  by  way  of  prevention,  the  plaintiff 
cannot  maintain  a  stand  in  a  court  of  equity,  unless 
he  avers  and  proves  some  special  damage.”  And 
it  is  also  recognized  as  an  undoubted  principle  of 
Hw  in  that  case,  that  an  obstruction  to  a  navigable 
stream  is  a  public  nuisance. 

In  the  case  of  Putnam ,  Supervisor ,  &c.,  vs.  Val¬ 
entine  and  others ,  (5  Ohio  Rep.  188;  it  is  said  by  the 
Court,  that  “  chancery  jurisdiction  extends  to  re¬ 
strain  the  doing  of  an  act,  from  which  irreparable 
damage  to  individuals,  or  great  public  injury  would 
ensue.”  The  same  principle  is  asserted  and  recog¬ 
nized,  as  the  law  of  England — Eden  on  Injunctions, 
157,”  page  381.  “  But,  on  the  authority  of  princi¬ 
ples  settled,  both  in  this  country  and  in  England,  it 
may  be  said  that  cases  may  exist  in  which  the  pre¬ 
ventive  remedy  by  injunction  may  be  had,  to  avert 
the  doing  of  an  act,  which  will  be  attended  with  in¬ 
jury  to  an  individual.  In  all  this  class  of  cases,  how¬ 
ever,  the  principle  universally  obtains  that  the  act 
complained  of,  must  be  attended  with  irreparable 
damage  or  injury  to  the  complainant;  or  that  there  is 
extreme  probability  of  such  a  result.” 

We  contend  that  the  Ohio  was  rendered  a  “com¬ 
mon  highway,”  and  its  navigation  “  forever  free”  by 
various  acts  of  Congress  under  the  old  confederation 
as  well  as  under  the  present  Constitution. 

On  the  12th  May,  1786,  on  motion  of  Mr.  Grayson, 
seconded  by  Mr.  King,  the  following  resolution 
was  unanimously  adopted  by  Congress:  “Re¬ 
solved,  that  the  navigable  waters  leading  into  the 
Mississippi  and  St.  Lawrence,  and  the  carrying 
places  between  the  same  be,  and  are  hereby  de¬ 
clared  to  be  common  highways,  and  be  forever  free 
as  well  to  the  inhabitants  of  the  said  territory,  as  to 
the  citizens  of  the  United  States  and  those  of  any 
other  State  that  may  be  admitted  into  the  confedera¬ 
tion,  without  any  tax,  duty  or  impost  therefor,”  4 
vol.  Journals  of  Congress,  page  637.  Mr.  Grayson, 
on  whose  motion  this  resolution  was  adopted,  was 
a  most  distinguished  representative  from  Virginia, 
and  Chairman  of  Congress.  Without  enumerating 
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other  provisions,  this  resolution  is  clearly  sustainable 
under  that  clause  of  the  4th  article  of  the  o’d  con¬ 
federation,  which  declares  that  “  the  people  of  each 
State  shall  have  free  ingress  and  regress  to  and  from 
any  other  State.” 

On  the  13th  July,  1787,  the  “ordinance  for  the  go¬ 
vernment  of  the  territory  of  the  United  States, 
Northwest  of  the  river  Ohio,”  was  unanimously 
adopted  by  Congress,  receiving  the  votes  of  all  the 
members  from  Virginia,  as  well  from  all  the  other 
States.  4  vol.  Journals  of  Congress,  754.  It  con¬ 
tained  the  following  clause — “It  is  hereby  ordained 
and  declared  by  the  authority  aforesaid,  that  the  fol¬ 
lowing  articles  shall  be  considered  as  articles  of 
compact  between  the  original  States  and  the  peo¬ 
ple  and  States  in  the  said  territory  and  forever  re¬ 
main  unalterable ,  unless  by  common  consent.” — 
Among  these  articles  of  compact  was  the  following: 
“The  navigable  waters  leading  into  the  Mississppi 
and  St.  Lawrence,  and  the  carrying  places  between 
the  same,  shall  be  common  highways  and  forever 
free ,  as  well  to  the  inhabitants  of  the  said  territory, 
as  to  the  citizens  of  the  United  States,  and  those  of 
any  other  States  that  may  be  admitted  into  the  con¬ 
federacy,  without  any  tax,  impost,  or  duty  there- 
’or.’f 

This,  then,  was  a  compact ,  and  Pennsylvania  was 
one  of  those  “ original  States ”  whose  perpetual 
right  to  the  free  navigation  of  the  Ohio  was  secur¬ 
ed  by  this  compact,  to  which  V  irginia,  also,  was  a 
party.  I  do  not  mean  here  to  discuss  any  other 
clause  in  this  ordinance,  but  simply  the  article  in 
question.  I  maintain  its  validity  on  the  following 
grounds: 

1st.  It  is  a  recognition  by  the  unanimous  vote  of 
the  Congress  of  the  old  confederation,  of  that  prin¬ 
ciple  of  the  law  of  nations,  which  declares,  that 
where  a  navigable  river  rises  in  and  passes  through 
one  State,  and  then  into  and  through  another  State, 
before  it  joins  the  sea,  the  lower  State  cannot  ob¬ 
struct  its  navigation  against  the  citizens  of  such  up¬ 
per  States  The  doctrine  is  thus  laid  down  in  1st 
Kent’s  Corns.  35.  “A  nation  possessing  only  the 
upper  part  of  a  navigable  river  is  entitled  to  descend 
to  the  sea  without  being  embarrassed  by  useless  and 
oppressive  duties  or  regulations.”  Wheats.  Inter¬ 
nal.  Law,  156,  157,  Vatel,  168,  179,  182. 

This  doctrine  has  been  contended  for,  at  all  times, 
by  all  the  statesmen  of  America,  as  a  right  secured 
by  the  law  of  Nations,  and  was  unanimously  recog¬ 
nised  among  themselves  as  States,  by  this  ordin¬ 
ance,  and  the  resolution  of  1786.  It  is  a  natural 
right ,  for  it  would  be  strange  indeed,  if  one  State, 
happening  to  hold  within  her  limits  any  portion, 
however  small,  of  a  mighty  navigable  river,  could 
obstruct  its  passage  to  the  States  above,  as  well  as 
below,  the  States  holding  the  sources  of  the  river, 
and  supplying  its  waters,  as  well  as  the  States 
turnishing  its  outlet  to  the  ocean.  Such  a  doc¬ 
trine  is  against  the  true  principles  of  the  laws 
of  nature  and  of  nations,  it  is  worthy  only  ol  bar¬ 
barous  countries  and  of  the  dark  ages,  and  more 
especially  is  it  opposed  to  that  enlightened  progress 
of  international  law,  which,  under  the  influence  of 
Christianity,  of  peace,  of  the  arts  and  sciences,  of 
commerce  and  intercourse,  is  binding  more  closely 
together  all  the  nations  of  the  world.  I  deny,  there¬ 
fore,  that  Virginia  at  any  time ,  either  before  or 
since  the  adoption  of  the  Constitution,  could  have 
debarred  the  citizens  of  Pennsylvania  from  the  un¬ 
obstructed  navigation  of  the  Ohio.  Pennsylvanians 
always  had  the  right  to  descend  the  Ohio,  accom¬ 
panying  its  waters  which  they  supplied  from  within 
the  limits  of  their  own  State. 


2d.  The  resolution  of  1786  and  ordinance  of  1787 
as  to  the  free  navigation  of  the  Ohio,  were  binding 
upon  all  the  States  undei  the  power  vested  in  Con¬ 
gress  under  the  old  confederation,  and  especially 
the  clause  above  quoted  as  to  “  free  ingress  and  re¬ 
gress  among  the  States. 

3d.  The  stipulation  as  to  the  free  navigation  of 
the  Ohio  was  called  by  those  who  made  it  '‘'■articles 
of  compact  between  the  original  States,  and  the 
people  and  the  States  in  the  said  territory.”  It  was 
passed  but  a  few  weeks  before  the  adoption  of  the 
Constitution,  the  latter  being  signed  on  the  17th 
Sept.,  1787,  and  the  former  on  the  l3ih  July,  1787. 
As  a  matter  of  history,  it  is  well  known  to  have 
been  approved  by  the  members  of  the  Convention 
which  framed  the  Constitution,  and  to  have  influenc¬ 
ed  their  action  in  framing  that  instrument.  Under 
these  circums'ances  the  following  clause  of  article 
six  was  inserted  in  the  Constitution  of  the  United 
States,  namely;— “All  debts  contracted  and  engage¬ 
ments  entered  into  before  the  adoption  of  this  Con¬ 
stitution,  shall  be  as  valid  against  the  United  States 
under  this  Constitution,  as  under  the  confederation.” 
This  compact  then  as  to  the  Ohio  river  was  one  of 
those  '•'•engagements  entered  intobelore  the  adoption 
of  this  Constitution,”  which  was  thus  confirmed 
and  sanctioned  by  that  instrument.  The  term  “en¬ 
gagements”  would  clearly  have  embraced  treaties 
made  by  the  old  confederation,  and  if  so,  it  must 
have  included  these  “  articles  of  compact.” 

4th.  But  if  the  powers  of  the  old  confederation 
did  not  extend  to  the  adoption  of  this  ordinance,  so 
far  as  it  applied  to  the  navigation  of  the  Ohio,  yet 
Congress,  under  the  power  to  regulate  commerce 
under  the  Constitution,  it  will  not  be  denied,  could 
pass  such  a  law,  declaring  that  the  navigation  of 
the  Ohio  should  remain  unobstructed.  And  here  I 
wish  to  confine  my  remarks  to  that  clause  of  the 
ordinance  of  1787,  which  rendered  free  the  naviga¬ 
tion  of  the  Ohio,  and  not  to  include  any  other  clause 
to  which  possibly  the  power  of  Congress  might  not 
extend.  That  provision  as  to  the  Ohio  river,  Con¬ 
gress  had  the  undoubted  power  to  pass  under  the 
Constitution,  which  power  has  been  recognised,  as 
to  a  similar  case  by  this  Court,  in  3  Howard,  229. 
Now  this  clause  has  been  re-enacted  by  Congress  in 
compacts  with  nearly  all  the  new  States,  as  also  by 
the  act  of  August  7,  1789.  That  act  is  called  “an 
act  to  provide  for  the  government  of  the  territory 
Northwest  of  the  river  Ohio.”  It  adopts  and  modi¬ 
fies  that  act,  so  far  only  as  to  make  it  conformable 
to  the  changes  in  our  form  of  government  introduc¬ 
ed  by  the  Constitution  of  the  United  States,  and  de¬ 
clares  “whereas,  in  order  that  the  ordinance  of  the 
United  States  in  Congress  assembled,  for  the  gov¬ 
ernment  of  the  territory  Northwest  of  the  river 
Ohio,  may  continue  to  have  full  effect,  it  is  requi¬ 
site  that  certain  provisions  should  be  made,  so  as 
to  adapt  the  same  to  the  Constitution  of  the  United 
States.”  be  it  enacted,  &c.  Here,  then,  this  ordin¬ 
ance  is  continued  in  force,  and  substantially  re-en¬ 
acted  by  the  Congress  of  1789,  under  the  Constitu¬ 
tion.  That  Congress  then  had,  under  the  power 
granted  to  it  of  regulating  “commerce  with  loreign 
nations  and  among  the  States,”  the  right  to  adopt 
this  provision  as  to  the  free  navigation  of  the  Ohio 
river.  Congress  then  having,  as  a  regulation  of 
commerce ,  declared  the  Ohio  river  a  common  high • 
wayy  and  that  its  navigation  should  be  forever  free, 
no  State  law  can  affect  this  regulation,  either  by  a 
greater  or  smaller  obstruction.  Two  governments 
cannot  at  the  same  time  regulate  the  navigation  of 
the  same  stream,  and  Congress  having  acted  on  the 
whole  subject  in  this  case,  no  obstruction  of  any 
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kind  could  be  interposed  by  any  State  law.  This 
case,  then,  is  entirely  dissimilar  from  those  cases  in 
New  England,  where  Congress  had  made  no  such 
regulation  as  regards  their  rivers,  and  this  ditier- 
ence,  as  well  as  ihe  important  consequences  that 
would  fellow,  are  clearly  pointed  out  by  Mr.  Jus¬ 
tice  Woodbury  in  1  Woodbury  and  Minot,  411, 
where  he  indicates  the  opinion,  that  even  draw 
bridges  below  ports  of  entry  could  not  be  erected 
over  any  navigable  waters  “governed  by  this  ordin¬ 
ance.”  The  Ohio  river,  by  this  ordinance  of  1787, 
thus  re-enacted  by  Congress  in  1789,  was  to  remain 
a  conmon  highway  forever  free.  Such  is  the  act 
of  Congress,  and  it  clearly  confl.cts  with  the  law  of 
any  State  causing  a  bridge  to  be  erected  over  this 
river,  which  in  any  way  obstructs,  impedes,  or  de¬ 
lays  navigation  upon  it.  It  is  not  a  question  of  the 
degree  of  the  restriction  or  extent  of  the  impediment , 
but  it  amounts  to  a  total  prohibition  to  impede  or 
obstruct  it  in  any  way  whatever,  and  for  any  kind 
of  boats,  whether  steamers  or  masted  vessels.  If, 
however,  Virginia  was  not  prevented  from  erecting 
this  bridge  by  the  law  of  nations,  applying  to  her  as 
a  sovereign  S'ate,  or  by  the  resolution  of  1786  re¬ 
cognising  the  principle  of  the  law  of  nations  appli¬ 
cable  to  this  case,  or  by  the  ordinance  and  compact 
of  1787,  or  by  the  article  of  the  old  confedera- 
ation  confirming  that  engagement,  or  by  the 
act  of  Congress  of  1789  re-enacting  the  ordinance 
of  1787  as  to  the  Ohio  river,  or  by  that  clause  of  the 
Constitution  which  delegates  to  Congress  the  power 
to  regulate  commerce,  or  by  the  exercise  of  that 
power  in  licensing  vessels  for  the  coasiing  trade, 
<fcc.,  yet  I  will  show  that  there  is  another  act  by 
which  Virginia  has  bound  herself  by  State  compact, 
not  to  erect  this  bridge  as  follows: 

5th.  The  State  of  Virginia  acting  as  a  State,  has 
bound  herself  to  Kentucky  as  a  State,  and  to  the 
people  of  all  the  States ,  by  a  solemn  compact  be¬ 
tween  Virginia  and  Kentucky  as  States ,  and  affirm¬ 
ed  by  Congress,  not  to  obstruct  the  navigation  of  the 
Ohio.  The  seventh  article  of  that  compact  between 
the  states  of  Virginia  and  Kentucky,  was  as  follows: 
“  That  the  use  and  navigation  of  the  river  Ohio,  as 
far  as  the  territory  of  the  proposed  State,  or  the  ter¬ 
ritory  which  shall  remain  within  the  limits  of  this 
Commonwealth  lies  thereon,  shall  be  free  and  com¬ 
mon  to  the  citizens  of  the  United  States,  end  the 
respective  jurisdictions  of  this  Commonwealth  and 
ot  the  proposed  State  on  the  river  as  aforesaid,  shall 
be  concurrent  only  with  the  States  which  may  pos¬ 
sess  the  opposite  shores  of  the  said  river.” 

By  the  Constitution  of  the  State  of  Kentucky,  it 
was  declared  that  “  the  compact  with  the  State  of 
Virginia,  shall  be  considered  as  part  of  this  Consti¬ 
tution.”  By  the  act  of  Congress  of  4th  February, 
1791,  Congress  gave  their  assent  to  this  compact, 
by  the  admission  of  Kentucky  as  a  State  of  the 
Union.  1  Stat.  Laws  of  Kentucky,  p.  48,  50,  66. 

This  compact  was  fully  considered  by  this  Court 
in  the  case  of  Green  vs.  Biddle,  8  Wheaton,  1.  in 
which  it  was  decided  that  “  the  compact  of  1789, 
between  Virginia  and  Kentucky,  was  valid  under 
that  provision  of  the  Constitution,  which  declares 
that  “  no  S'ate  shall,  without  the  consent  of  Con¬ 
gress,  enter  into  any  agreement  or  compact  with 
another  State,  or  with  a  foreign  power” — no  parti¬ 
cular  mode  in  which  that  consent  must  be  given, 
having  been  prescribed  by  the  Constitution;  and 
Congress  having  consented  to  the  admission  of 
Kentucky  into  the  Union,  as  a  sovereign  State,  upon 
the  conditions  mentioned  in  the  compact.”  The 
compact  is  not  invalid  upon  the  ground  of  its  sur¬ 


rendering  rights  of  sovere  gnty  which  are  unalien¬ 
able.” 

“  This  Court  has  authority  to  declare  a  State  law 
unconstitutional,  upon  the  ground  of  its  impairing 
the  obligation  of  a  compact  between  different  States 
ol  the  Union.” 

“  The  prohibition  of  the  Constitution  embraces  all 
contracts,  executed  or  executory,  between  private 
individuals,  or  a  State  and  individuals,  or  Corpora¬ 
tions,  or  between  the  Slates  themselves.” 

In  that  case  it  was  decided,  that  this  compact  be¬ 
ing  made  between  States,  with  “  the  consent  of 
Congress,”  was  binding  upon  both  States,  so  that 
neither  could  pass  any  law  infringing  any  of  the 
provisions  of  the  compact,  and  that  any  such  law 
would  be  unconstitutional  and  void,  being  repugnant 
to  that  clause  of  the  Constitution  of  the  Union 
which  declares,  that  no  State  shall  pass  any  law 
“  impairing  the  obligation  of  contracts.”  This  Court 
then  declared,  that  ihe  terms  contract  and  compact 
were  synonymous,  and  that  “  the  Constitution  of 
the  United  States  embraces  all  contracts,  executed 
or  executory,  whether  between  individuals,  or  be¬ 
tween  a  State  and  individuals ;  and  that  a  State  ha< 
no  more  power  to  impair  an  obligation  into  which 
she  herself  has  entered,  than  she  can  the  con¬ 
tracts  of  individuals.”  This  Court  then  said — “The 
ocjection  to  a  law,  on  the  ground  of  its  impairing 
the  obligation  of  a  contract,  can  never  depend  upon 
the  extent  of  the  change  which  the  law  effects  in  it. 
Any  deviation  from  its  terms,  by  postponing  or  ac¬ 
celerating  the  period  of  performance  which  it  pre¬ 
scribes,  nnposing  conditions  not  expressed  in  the 
contract,  or  dispensing  with  the  performance  of 
those  which  are,  however  minute,  or  apparently  im¬ 
material,  in  their  effect  upon  the  contract  of  the  par¬ 
ties,  impairs  its  obligation.”  If,  then,  the  law  au¬ 
thorising  this  bridge  would  change  in  any  way  this 
contracfof  Virginia,  it  is  void,  and  this  “can  never 
depend  on  the  extent  of  the  change,”  “either  by  im¬ 
posing  conditions  not  expressed  in  the  contract,”  oi 
aay  other  change  “however  mmute  or  apparently 
immaterial;”  and  this  was  the  language  used  by 
this  Court,  as  regards  this  very  compact ,  after  the 
fullest  argument  and  re-argument  by  the  ablest 
counsel,  upon  the  re-hearing  of  the  case,  Keeping 
the  fact  then  steadily  in  view,  that  this  is  a  contract. 
let  us  see  what  is  the  obligation  entered  into  by  Vir¬ 
ginia  in  her  own  act  of  Dec.  18,  1789.  In  the  sev¬ 
enth  clause,  before  quoted,  she  says,  “  That  the 
use  and  navigation  of  the  river  Ohio,  so  far  as  the 
territory  of  the  proposed  State,  or  the  territory 
which  shall  remain  within  the  limits  of  this  Com¬ 
monwealth,  lies  thereon ,  shall  be  free  and  commoi 
to  the  citizens  of  the  United  States .”  The  compact 
is  clear,  then,  in  making  the  navigation  of  the  river 
Ohio,  whether  “within  the  limits  of  this  Common¬ 
wealth”  (Virginia)  or  Kentucky,  “  free  and  common 
to  the  citizens  of  the  United  States .”  Now  these 
boats,  owned  by  citizens  of  the  United  States,  were 
actually  interrupted  by  this  bridge,  and  masted  ves¬ 
sels  cannot  navigate  this  part  of  the  river  at  all,  on 
account  of  the  same.  Admit  now  for  the  sake  ot 
argument,  that  Zane’s  Island,  W  heeeling  and  the 
whole  intermediate  space  occupied  by  the  river,  is 
within  the  limits  of  Virginia,  and  still  the  compact 
directly  applies,  and  was  intended  to  apply,  both  in 
its  letter  and  spirit.  Now  does  the  law,  authorizing 
the  bridge,  as  it  now  stauds,  impose  any  new  condi¬ 
tions  lor  the  navigation  of  the  Ohio — if  so,  in  the 
langnageof  the  Court,  in  this  case,  such  law  is  void. 
Now  the  law  does  impose  new  conditions  upon  thi 
navigation,  by  declaring  that  no  masted  vessel  shall 
pass  the  bridge.  But  the  masted  vessels  had  th* 
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right  to  pass  the  bridge  before  the  law  was  passed, 
and  did  pass;  they  are  deprived  of  this  right  by  this 
law,  and  therefore  it  does  prescribe  a  neweondition 
— it  does  affect  a  change  in  the  rights  of  the  parties 
— and,  m  the  language  of  this  Court,  the  invalidity 
of  the  law  impairing  the  obligation  of  the  contract, 
“  can  never  depend  upon  the  extent  of  the  change 
which  the  law  effects  in  it” — “  however  minute,  or 
apparently  immaterial.”  And  these  remarks,  also, 
all  apply,  as  regards  the  steamers  which  navigated 
the  Ohio  with  tall  chimnies,  which  passed  hereto¬ 
fore  without  lowering  such  chimnies.  The  owners 
of  these  boats  enjoyed  and  exercised  this  right  be¬ 
fore  the  passage  of  this  law — they  are  deprived  ot 
this  right  by  the  lawwhich  is  therefore  invalid,  as  up¬ 
on  the  same  principles,  also  would  be  a  drawbridge. 
All  the  new  States,  also,  bordering  on  the  Ohio  and 
Mississippi,  bound  themselves  by  solemn  compact 
not  to  obstruct  the  navigation  of  those  streams,  and 
the  same  observations  against  any  change  by  them 
in  such  compacts,  apply  with  full  force.  They  can¬ 
not  change  the  contract  in  any  way  “  however  mi¬ 
nute  or  apparently  immaterial  in  their  effect  upon 
the  contract.”  It  is  the  law  of  the  Ohio  and  Mis¬ 
sissippi  by  solemn  compacts  with  all  the  States  bor¬ 
dering  upon  those  streams,  by  provisions  in  their 
State  constitutions,  and  by  contract,  and  laws  of 
Congress  and  treaties,  that  the  navigation  of  their 
streams  shall  not  be  obstructed. 

This,  then,  is  a  perfectly  clear  case,  both  as  to 
law  and  tacts — a  contract  is  violated ,  and  where 
this  is  the  case,  equity  will  interfere,  as  adjudged  in 
repeated  eases,  to  maintain  by  injunction  the  rights 
of  the  party  under  the  contract,  and  enforce  a  spe¬ 
cific  performance  thereof,  even  although  there  were 
no  proof  of  special  damage. 

Besides  these  compacts,  confirmed  by  the  United 
States,  there  are  many  laws  enacted  by  Congress, 
and  various  treaties  concluded  with  foreign  powers, 
which  are  in  direct  conflict  with  this  bridge.  Among 
the  treaties  stipulating  for  free  navigation  for  ves¬ 
sels,  persons,  or  goods,  are  those  of  1783,  1794,  and 
1815,  with  Great  Britain,  8  stat.  at  large,  83,  117, 
487.  Treaty  with  the  Netherlands  of  1839;  Gor¬ 
don’s  U.  S.  Rev.  Laws,  (Ed  of  1844)  page  626 — 
with  Sweden,  1827,  646 — with  Prussia,  1828,  668 — 
with  Spain,  1795,  6*8.  Convention  with  Great 
Britain,  July,  1815,  706 — Treaty  with  Colombia, 
1824,  726 — with  Russia,  i832,  745 — with  Central 
America,  753 — with  Denmark,  1826,  769 — with 
Hanse  Towns,  (827,  778— with  Brazil,  1828,  787— 
with  Austria,  1829,  796 — with  Greece,  1837,  875, 
&c. 

The  acts  of  Congress  which  conflict  with  this 
bridge  are  numerous.  Among  them  are  the  act  of 
3 1st  Dec.  1792,  concerning  the  registering  of  ships 
or  vessels — Gordon,  page  1 5.  By  the  9th  section  of 
this  act,  the  form  of  certificate  of  registering  is  pre¬ 
scribed  by  Congress.  Among  the  previous  requi¬ 
sites  in  regard  to  vessels  is,  “  the  inserting  the  num¬ 
ber  of  masts” — Act  of  Feb.  20,  1793,  page  27.  “For 
enrolling  and  licensing  ships  or  vessels  to  be  em¬ 
ployed  in  the  coasting  trade  and  fisheries,  and  for 
regulating  the  same  ;  and  applying  directly  also  to 
“  the  sea  coast  or  a  navigable  river”  By  this  law 
the  vessel  is  to  be  described  fully  in  the  license— 

inserting  here  the  number  of  decks,”  “  and  insert¬ 
ing  here  the  number  of  masts,”  <fec.  &c.  “  de¬ 
scribing  here  the  particular  kind  of  vessel,  whether 
ship,  brigantine ,  snow,  schooner,  sloop,  or  what¬ 
ever  else,”  <fec.  Now  this  license,  signed  by  the 
Collector,  thus  describing  the  number  of  masts,  as 
required  by  this  law,  authorises  this  identical  ves¬ 
sel  to  pass  unobstructed  from  port  to  port,  accord¬ 


ing  to  the  decision  of  this  Court,  in  Gibbons  vs.  Og¬ 
den.  Now,  this  law  embraces  the  Ohio  river,  and 
when  the  vessel,  with  her  masts  numbered  as  di¬ 
rected  by  law,  proceeds  under  coasting  license  from 
Pittsburgh  to  Cincinnati  or  New  Orleans,  can  that 
vessel  be  arrested  or  detained  by  a  State  law  at 
Wheeling,  or  compelled  to  take  down  her  masts  at 
that  place.  Yet  such  is  the  admitted  operation  ot 
the  Wheeling  bridge  in  this  case.  By  the  act  of 
Congress,  before  quoted,  any  licensed  vessels, 
“whether  ship,  brigantine,  snow,  schooner,  sloop, 
or  whatever  else,”  inserting  here  the  number  of 
masts,  may  pass  from  port  to  port  on  “the  sea 
coast,”  “  or  navigable  river’,”  but,  by  the  doctrine 
now  maintained  by  Wheeling,  no  ship,  schooner, 
sloop,  &c.  can  pass  that  port,  for  by  these  are  clear¬ 
ly  meant  masted  vessels,  the  number  of  masts  be- 
iug  required  to  be  stated  in  the  license,  and  the  ves¬ 
sels  named  being  such  as  always  carry  masts.  As 
if  to  make  this  matter  perfectly  clear,  the  last  sec¬ 
tion  of  this  very  law  declares,  that  it  “  shall  not  ex¬ 
tend  to  any  boat  or  vessel  not  being  masted,”  steam 
boats  being  included  by  subsequent  laws. 

It  is  quite  certain  then,  that  the  position  of  our 
opponents  in  this  case,  amounts  to  a  direct  denial  of 
the  power  of  Congress  to  issue  the  license  to  such 
masted  vessel ,  by  assuming  that  it  is  not  necessary 
for  vessels  to  put  up  their  masts  until  they  pass 
Wheeling;  and,  in  fact,  by  the  same  principle,  tak¬ 
ing  this  bridge  as  a  precedent  for  all  others  on  these 
rivers,  that  State  legislation  can  forbid  the  naviga¬ 
tion  of  the  Ohio  and  Mississippi  to  all  masted  ves¬ 
sels,  whether  steamers  or  sail  vessels.  In  the  case 
of  Gibbons  vs.  Ogden,  it  was  attempted  to  arrest  for 
a  time,  vessels  using  steam  in  entering  the  waters 
of  New  York,  on  the  plea,  that  for  such  short  period 
and  distance,  it  was  quite  as  convenient  to  propel 
the  boat  by  sails.  Now,  the  opposition  is  made  to 
the  masted  vessels,  and,  it  is  said,  we  need  not,  and 
must  not  navigate  the  Ohio  or  Mississippi  by  mast¬ 
ed  vessels  Congress  says  they  shall  have  such  a 
right,  and  gives  them  the  license  and  authonity  to 
navigate  the  Ohio  and  Mississippi  with  masts.  The 
State  law  forbids.  Here  is  a  direct  collision;  and 
the  assertion  of  a  principle,  that,  to  a  vast  extent, 
must  break  up  ship  building,  not  only  at  Pittsburgh, 
but  eventually,  (under  the  precedent  for  bridges 
asked  to  be  established  in  this  case)  at  all  the  ports 
of  the  Ohio  and  Mississippi.  The  act  of  Congress 
makes  no  distinction  between  the  right  of  a  licensed 
masted  vessel  to  proceed  from  port  to  port,  “on 
the  sea  coast  or  on  a  navigable  river,” — but  State 
laws  interpose ;  they  claim  the  right  to  decide,  that 
the  authority  thus  granted  to  masted  vessels  to  pro¬ 
secute  their  voyage  from  port  to  port,  is  of  but  lit¬ 
tle  use  on  the  Ohio  and  Mississippi,  and,  therefore, 
the  act  of  Congress,  as  to  these  rivers,  shall  be  re¬ 
pealed  pro  tanto  by  State  legislation. 

The  collection  Act  of  March  2,  1799,  establishes 
collection  districts  on  the  Ohio  and  Mississippi. 
Section  33,  page  84,  gives  the  authority  to  prosecute 
this  trade  to  “  any  ship  or  vessel,”  (fee. — Section  92, 
page  128,  expressly  extends  the  right  to  enter  these, 
goods  and  prosecute  these  voyages  to  “  the  districts 
on  the  rivers  Ohio  and  Mississippi.” — Section  105, 
page,  132,  declares  as  follows:  “And  it  shall  be 
lawful  for  citizens  of  the  United  States,  and  for  all 
other  persons,  to  import  any  goods  or  merchandize, 
of  which  the  importation  shall  not  be  entirely  pro¬ 
hibited,  into  the  districts  which  are  or  may  be  es¬ 
tablished  on  the  Northern  or  Northwestern  boun¬ 
daries  of  the  United  States,  in  vessels  or  boats  ot 
any  burthen,  and  in  rafts  or  carriages  of  any  kind 
or  nature  whatsoever.”  This,  of  course,  extends 
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to  Pittsburgh,  Cincinnati,  and  all  the  other  places, 
long  since  created  ports  of  entry  by  law,  at  which 
duties  are  collected,  foreign  goods  re-exported  either 
by  debenture  or  from  warehouse,  and  domestic 
goods  imported  and  exported.  All  this  may  be  done 
“  in  vessels  or  boats  of  any  burthen”  on  the  Ohio, 
and  not  only  by  our  own  citizens,  but  by  foreigners 
protected  in  many  cases,  as  we  have  seen,  by  treaty 
stipulations.  The  act  of  13th  July,  1807,  creates 
certain  ports  of  entry,  and  among  the  number  Pitts¬ 
burgh,  Cincinnati,  &c.,  Gordon,  176.  The  act  of 
March  12th,  1812,  authorizes  the  enrolling  aud  li¬ 
censing  of  any  “  steamboat  employed,  or  intended  to 
be  employed,  only  on  a  river  or  bay  of  the  United 
States,  extending  the  privilege  to  a  resident  alien, 
and  placing  such  boats  on  the  same  footing  as  the 
other  licensed  vessels,  Gordon,  191.  The  act  of 
March  2d,  18  i  9,  separates  the  sea  coast  and  naviga¬ 
ble  rivers  of  the  United  States  into  two  great  dis¬ 
tricts.  Act  of  14th  Feb.  1820,  gives  to  surveyors 
the  right  to  license  vessels,  &c.,  Gordon,  325.  Act 
of  March  2d,  1831,  allows  payment  of  duties  on 
foreign  imports  into  Pittsburgh,  Wheeling,  Cincin¬ 
nati,  &c.,  Gordon,  343. 

The  act  of  July  7th,  1538,  providing  “  for  the  bet¬ 
ter  security  of  the  lives  of  passengers  on  board  of 
vessels  propelled  in  whole  or  in  part  by  steam,”  has 
an  important  bearing  on  this  case,  Gordon,  4^8.  It 
requires  a  certain  examination  of  the  boat,  &c.  by 
U.  S.  Inspectors,  and  certificates  from  them  to  pre¬ 
cede  the  license.  These  Inspectors  are  to  examine 
at  least  once  every  year,  the  boat,  her  boiler,  and 
machinery,  and  ascertain  “whether  the  said  boat 
or  vessel  is  sound,  and  in  all  respects  seaworthy, 
and  fit  to  be  used  for  the  transportation  of  freight  or 
passengers.”  A  great  variety  of  precautionary  mea¬ 
sures  are  prescribed  by  this  act  of  Congress,  such 
as  requiring  on  each  boat  signal  lights  at  night,  ex¬ 
perienced  and  skilful  engineers,  &c.  &c.,  and  steam¬ 
boat  owners  are  made  liable  for  damages  arising 
from  the  bursting  of  any  boiler,  or  explosions  occa¬ 
sioned  by  any  neglect  of  any  provisions  of  the  act. 
But  the  most  important  provision  is  to  be  found  in 
the  7th  section  of  the  act — “  Tbat  whenever  the 
master  of  any  boat  or  vessel,  or  the  person  or  per¬ 
sons  charged  with  navigating  said  boat  or  vessel, 
which  is  propelled  in  whole  or  in  part  by  steam, 
shall  stop  the  motion  or  headway  of  said  boat  or  ves¬ 
sel,  or  when  the  said  boat  or  vessel  shall  be  stopped 
for  the  purpose  of  discharging  or  talcing  in  cargo, 
fuel,  or  passengers,  he  or  they  shall  open  the  safe¬ 
ty-valve,  so  as  to  keep  the  steam  down  in  said 
boiler,  as  near  as  practicable  to  what  it  is  when  the 
said  boat  or  vessel  is  under  headway,  under  penalty 
of  two  hundred  dollars  for  each  and  every  offence.” 

Now,  this  law  proceeds  upon  the  well-known 
fact,  that  steamboat  explosions  on  the  western  wa¬ 
ters  rarely  occur  when  the  boat  is  under  full  head¬ 
way,  but  only  when  there  is  a  “  stop  of  the  motion 
or  headway  of  the  boat.”  Then,  at  that  critical  pe¬ 
riod,  the  law  requires  that  “  they  shall  open  the 
safety-valve,  so  as  to  keep  the  steam  down  in  said 
boiler  as  near  as  practicable  to  what  it  is  when  the 
said  boat  or  vessel  is  under  headway.”  Now,  then, 
how  clearly  will  these  bridges,  erected  every  few 
miles  distant  on  the  Ohio,  conflict  with  the  humane 
and  life-preserving  policy  of  this  law.  The  boat 
must  stop  her  headway ,  for  a  longer  or  shorter  time, 
especially  at  night,  when  she  lowers  her  chimnies 
to  pass  under  the  bridges.  That  stopping  the  head¬ 
way,  as  is  a  well-known  fact,  and  as  this  law 
shows, increases  very  much  the  danger  of  explosions. 
This  danger  was  intended  to  .be  diminished  by  this 
act,  but  its  benevolent  policy  is  entirely  defeated  by 


these  bridges.  Let  them  be  erected  every  few  mile-*, 
from  point  to  point  on  the  Ohio,  arresting  the  head¬ 
way  every  hour  or  two  of  each  of  these  steamers, 
and  that  river  will  behold  wrecks  and  explosion^ 
multiplied  without  number.  They  will  occur  chief¬ 
ly,  although  not  entirely,  in  the  voyage  by  night. 
Yes,  the  darkness  of  midnight  is  to  be  made  lurid 
by  these  volcanic  explosions.  The  wrecks  of  ves¬ 
sels  are  to  strew  the  shores  of  the  Ohio,  and  its 
waters  to  be  crimsoned  by  the  blood  of  the  victims. 
No  stockholder  in  one  of  these  bridges  which  had 
produced  these  disasters,  could  witness  one  of  these 
explosions — could  see  the  mangled  limbs  of  the  vic¬ 
tims — could  hear  the  groans  of  the  wounded,  or 
listen  to  the  shrieks  of  the  dying,  expiring  in  agony, 
— could  behold  the  rescued  survivors  torn  from  the 
last  embrace  of  wives  and  children — could  think  on 
so  many  immortal  beings,  hurried,  without  a  mo¬ 
ment’s  warning,  to  their  last  account,  for  all  the 
wealth  that  ages  could  accumulate,  or  all  the 
power  which  States  or  Empires  could  bestow. 
The  bridges  may  be  ditficult  to  pass  at  the  proper 
point  of  greatest  height,  as  is  clearly  proved  to  be 
the  case  at  Wheeling,  from  the  diminished  width  of 
the  stream  there,  the  great  rapidity  of  the  current, 
increased  so  much  by  the  abutments  forcing  the 
river  to  flow  within  a  smaller  space.  It  will  be,  un¬ 
der  these  circumstances,  necessary  to  round  to  and 
check  the  headway,  especially^at  night,  when  it  is 
attempted  to  run  the  gauntlet  of  these  narrow  pa- 
sages  permitted  by  these  bridges.  In  checking  the 
headway,  if  the  passage  is  attempted  without  land¬ 
ing,  or  in  starting  with  little  steam  after  rounding 
to,  the  pilot  will  often  lose  the  command  of  the 
boat,  for  want  of  sufficient  steam,  he  can  no  longer 
steer  her.  and  she  is  swept  by  the  rapid  current 
against  the  bridge  and  wrecked,  or  greatly  injured, 
as  has  already  occurred.  So  soon  as  the  steamer 
stops  her  headway,  the  steam,  heretofore  applied  to 
propel  the  vessel,  is  now  checked,  and  the  power 
that  was  employed  safely  in  driving  the  boat  onward, 
becomes  pent  up,  in  seeking  a  vent  it  explodes  the 
boilers,  and  destroys  the  vessel.  I  believe,  then, 
this  bridge,  and  others  that  wouid  follow,  would  be 
a  most  perilous  experiment  upon  liie  and  property, 
and  aiming  a  fatal  blow,  both  for  passengers  and 
freight,  at  the  public  works  of  Pennsylvania.  I  look 
upon  it  as  erected  in  violation  of  the  most  solemn 
compacts,  and  based  upon  the  repudiation  of  plight¬ 
ed  faith.  I  consider  it  as  a  blow  aimed  at  the  VYest, 
by  obstructing  the  natural  channels  of  Western 
trade  and  intercourse.  I  view  it  as  designed  to  ex¬ 
clude  Pennsylvania  from  the  navigation  ox'  the  Ohio, 
to  ruin  her  public  works,  and  destroy  her  prosperity. 
I  regard  it  as  repugnant  to  the  Constitution  of  the 
Union  and  the  laws  of  Congress,  and  as  nullifica¬ 
tion  in  its  most  dangerous  torm,  striking,  by  State 
enactments,  at  the  Stars  and  Stripes  which  float 
over  and  protect  the  licensed  American  vessel,  and 
at  that  free  trade  between  the  Stales,  which  is  the 
great  bond  of  peace  and  union. 

The  bill  snuuid  clearly  be  sustained  as  a  bill  of 
peace ,  independent  of  tne  interference  in  ordinary 
cases  of  nuisance.  This  doctrine  is  presented  in 
2d  Story’s  Equity,  pages  189  to  196,  articles  852 
to  860.  It  is  called  by  Judge  Story  a  bill  “brought 
by  a  person  to  establish  and  perpetuate  a  right 
which  he  claims,  and  which,  rum  iis  nature,  may 
be  controverteo  by  different  persons ,  at  different 
times,  and  by  different  actions  the  ground  is  “to 
suppress  useless  litigation ,  and  to  prevent  multi¬ 
plicity  of  suits.”  The  casefsiated  in  the  note  is 
directly  applicable — “Thus,  where  a  right  of  fishery 
was  c  aimed  by  a  corporation  throughout  the 
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course  of  a  considerable  river,  and  was  oppo¬ 
sed  by  the  lords  of  manors  and  owners  of  land  ad¬ 
joining,  a  bill  was  entertained  to  establish  the  right 
against  the  several  opponents.”  “Where  a  right 
is  disputed  between  two  persons  only,  it  is  not 
generally  entertained  until  the  right  has  been  tried 
and  decided  upon  at  law.”  Here  the  right  is  dis¬ 
puted  not  only  between  the  State  and  this  Com¬ 
pany,  but  by  hundreds  of  navigators  and  others 
“throughout  the  course  of  a  considerable  river;” 
and  the  question  involved  extends  to  all  bridges 
over  the  same  stream,  and  the  object  of  the  bill  is 
“to  establish  and  perpetuate  a  right  (which  we 
claim  to  the  unobstructed  navigation  of  the' whole 
river)  and  which  from  its  nature  may  be  contro¬ 
verted  by  different  persons ,  at  different  times , 
and  by  different  actions .”  Our  case  comes 
in  every  particular  within  the  scope,  pur¬ 
pose,  and  definition  of  a  bill  of  peace, 
involving  also  conflicting  State  laws,  great 
hazard  by  remaining  undecided  to  the  peace, 
of  the  Union,  and  presented  to  the  only  tri¬ 
bunal  that  can  settle  the  question.  In  such  a 
case  there  need  be  no  previous  suit  at  law,  nor  yet 
is  such  suit  necessary,  even  when  it  onlv  concerns 
two  persons,  if,  in  the  language  of  Lord  Redesdale, 
adopted  by  Judge  Story,  (page  192)  the  right 
claimed  has  '•''the  sanction  of  long  possession .” 
In  such  case,  the  “long  possession”  takes  the  place 
of  a  previous  decision  at  law,  even  where  only 
two  persons  are  concerned,  and  the  court  proceed 
to  quiet  the  possession  by  a  decree.  But  here  we 
have  always  possessed  the  use  and  navigation  of 
the  Ohio  river  free  from  any  bridge  or  obstruction, 
and  that  possession  and  right  are  fortified  and  ac¬ 
knowledged  by  the  resolution  of  Congress  of  1786, 
bv  the  ordinance  of  1787,  re-enacted  in  1789,  by 
the  compact  of  Virginia  and  Kentucky  in  our  fa¬ 
vor ,  including  us  directly  in  its  terms,  confirmed 
by  Congress,  and  guaranteed  against  all  State  in¬ 
terference  by  the  constitution  and  laws  of  the 
Union.  Surely  so  strong  a  case  for  a  bill  of  peace 
to  settle  such  a  question,  involving  so  many  per¬ 
sons,  and  such  endless  litigation,  was  never  before 
presented  for  the  determination  of  any  court. 
Again,  the  State  of  Pennsylvania  had  rights  as  the 
proprietor  of  these  public  works,  involving  all  these 
questions,  for  which  there  was  no  plain,  adequate, 
and  complete  remedy  at  law;  damages  in  a  suit  at 
law  would  neither  establish  the  right,  redress  the 
wrong,  or  compensate  the  injury,  nor  was  there 
any  proper  tribunal  except  this  to  which  she  could 
resort,  or  any  mode  except  by  bill  in  equity.  The 
State  is  contending  in  this  case  for  the  most  cherish¬ 
ed  rights,  always  heretofore  acknowledged  and  re¬ 
spected,  for  all  that  is  dear  to  a  State,  her  vital  in¬ 
terests,  her  public  works,  her  faith  and  honor  in¬ 
volved  in  their  continued  success ;  she  asks  the 
maintenance  of  these  rights  secured  by  sacred 
compacts,  guaranteed  by  the  constitution  and  laws 
of  the  Union,  and  if  no  remedy  can  be  afforded  in 
such  a  case  for  such  a  suitor,  for  what  great  or 
useful  purpos«  wTas  this  tribunal  constituted? — 
Lord  Redesdale,  quoted  by  Judge  Story,  (192)  con¬ 
tinues  : 

“If  he  has  not  been  interrupted  or  dispossessed  so 
tl  at  he  had  no  opportunity  of  trying  his  right,  he 
may  bring  a  bill  to  establish  it,  though  he  has  not 
previously  recovered  in  affirmance  of  it  at  law.” 
That  is  precisely  this  case  as  it  stood  when  this 
bill  was  filed.  We  had  not  then  been  “actually 
interrupted  or  dispossessed.”  and  there  was  then 
no  one  whom  we  could  sue  at  law.  The  jurisdic¬ 
tion  of  the  Court  attached  then,  and  such  was  the 


condition  of  the  case  also  when  Judge  Grier  sent 
it  up  for  the  decision  of  this  Court,  declaring  that 
“If  the  ’defendant  proceed  in  the  meantime  to 
complete  the  bridge,  they  will  gain  no  equity 
thereby.”  Now,  it  is  certain  that  there  was  no 
one  whom  we  could  sue  at  law  when  this  bill  was 
filed;  and  can  the  defendants  take  advantage  of 
their  own  wrong  to  divest  the  jurisdiction  of  this 
Court  by  completing  the  bridge  in  the  meantime, 
in  defiance  of  the  pendency  of  the  case  in  this 
Court,  and  in  contempt  of  the  interlocutory  order 
of  Judge  Grier,  and  tell  us  you  can  sue  now  at 
law,  and  should  therefore  dismiss  your  bill  in 
equity? 

So  says  Judge  Story,  page  196.  Courts  ofEquity, 
“will  grant  an  adequate  remedy  by  quieting  the 
party  in  the  enjoyment  of  his  right,  by  restoring 
things  to  their  old  condition,  and  by  establishing 
the  right  by  a  decreo.”  This  applies  to  our  case 
in  every  particular,  and  this  Judge  Story  confirms 
by  the  following  note  and  authority,  page  196, 
which  1  quote  entire: 

“In  Bush  vs.  Western,  Prec.  Ch.  530,  the  plain¬ 
tiff  had  been  in  possession  of  a  water  course  up¬ 
wards  of  sixty  years ,  and  the  defendant  claimed 
the  land ,  through  which  the  water  course  ran  un¬ 
der  a  foreclosed  mortgage.  The  defendant  ob¬ 
structed  the  water  course,  and  the  plaintiff  brought 
a  bill  for  an  injunction  to  quiet  his,  the  plaintiff’s, 
possession,  and  it  was  held  maintainable,  notwith¬ 
standing  thore  was  a  remedy  at  law ,  and  the  title 
had  not  been  established  at  law.”  The  cases  in 
which  this  bill  can  be  entertained  are  numerous. 
Some  of  the  general  grounds  are  given  by  Judge 
Story  as  follows:  “Where  there  is  one  general 
right  to  be  established  against  a  great  number  of 
persons”  “to  prevent  multiplicity  of  suits” — “to 
procure  repose  from  perpetual  litigation” — so  for  a 
claim  of  fishery  “for  a  considerable  distance  over  a 
river” — so  where  a  party  has  “the  sanction  of  long 
possession.” 

This  case  is  emphatically  a  bill  of  peace.  It  is 
to  settle  a  great  question  of  constitutional  law,  in¬ 
volving  the  rights  and  interests  of  millions  of  per¬ 
sons.  It  is  most  important  to  settle  the  question 
finally  and  speedily.  Until  it  is  thus  settled,  the 
suits  will  be  innumerable,  and  it  can  only  be  finally 
decided  by  this  Court.  Can  such  a  state  of  things 
last  for  any  considerable  time  without  involving 
not  only  a  multiplicity  of  suits — more  fatal  than 
marked  the  alarming  steamboat  controversy  be¬ 
tween  three  states,  settled  by  the  Court  in  1824,  in 
a  suit  between  individuals,  but  other  and  most  dis¬ 
astrous  consequences?  The  defendants  themselves 
should  desire  a  speedy  and  definitive  settlement, 
to  avoid  innumerable  suits,  and  damages  to  the 
amount  of  millions  of  dollars,  growing  out  of  the 
delay  or  stoppage  of  every  boat  and  of  every  pas¬ 
senger  by  this  bridge.  To  the  complainants,  a 
speedy  settlement  is  vital,  and  the  refusal  to  do 
so,  works  an  irreparable  injury — for  the  bridge 
company  cannot  pay  the  damages  the  State  of 
Pennsylvania  would  incur  in  a  single  season,  much 
less  the  damages  that  may  be  recovered  by  the 
owners  of  boats  and  passengers.  To  decline  a  de¬ 
cision,  and  turn  us  round  to  an  action  at  law,  or 
some  other  remedy,  may  involve  the  state  in  the 
loss  of  millions  which  this  bridge  company  can 
never  repay.  Surel v  such  a  course  was  never  pur¬ 
sued  by  a  Court  of  Equity. 

This  bill  then  should  clearly  be  sustained  as  em¬ 
phatically  a  bill  of  peace,  independent  of  the  rules 
usually  applicable  in  ordinary  cases  of  injunctions 
for  nuisance  ;  but  even  under  these  rules  the  in- 
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junction  should  be  issued.  Such  a  measure,  says 
Judge  Story,  page  201,  “has  its  true  origin  in  the 
fact,  that  there  is  either  no  remedy  at  all  at  law,  or 
the  remedy  is  imperfect  and  inadequate.”  Test¬ 
ed  by  this  rule,  the  injunction  should  issue  in  this 
case.  So  also  says  Judge  Story,  page  234,  “  to 
suppress  undue  and  vexatious  litigation.”  “The 
prevention  of  multiplicity  of  suits  is  a  distinct 
ground  on  which  courts  of  equitv  maintain  juris¬ 
diction  in  a  variety  of  cases.”  Now  it  is  believed 
that  if  this  Court  should  decline  jurisdiction  m  this 
case,  it  will  give  rise  to  a  greater  “multiplicity  of 
suits”  than  ever  grew  out  of  any  controversy  in 
Europe  or  America.  So  also  says  Judge  Story, 
page  249 — “an  injunction  is  proper  when  the  na¬ 
ture  of  the  injury  is  such  that  a  preventive  reme¬ 
dy  is  indispensable,  and  it  should  be  permanent.” 
So  also  to  abate  'public  or  private  nuisances — so 
also  as  to  purprestures ,  page  250,  which  are  de¬ 
fined  to  be  an  encroachment  “ uyon  highways, pub¬ 
lic  rivers ,  forts,  streets,  squares,  bridges,  quays, 
and  other  public  accommodations.”  “In  cases  of 
purpresture,  the  remedy  for  the  Crown  is  either  by 
an  information  of  intrusion  at  the  common  law,  or 
by  an  information  at  the  suit  of  the  Attorney  Gen¬ 
eral  in  equity.”  Now  in  this  country,  where  this 
quasi  criminal  proceeding  takes  place  in  equity  in 
ttie  name  of  the  Attorney  General  for  the  Crown , 
does  the  crown  mean  the  State  or  the  United  States, 
or  can  the  latter,  without  direct  authority  from 
Congress,  resort  to  such  a  proceeding  in  the  U.  S. 
Circuit  Court?  Certainly  not,  according  to  the 
case  of  the  U.  S.  vs.  New  Bedford  Bridge,  1  , 
Woodbury  and  Minot  401.  But  if  such  a  pro¬ 
ceeding  by  information  in  equity  could  be  had  in 
the  Federal  Courts,  in  the  name  of  the  U.  States, 
representing  the  Crown,  it  would  not  take  away 
the  clear  and  positive  jurisdiction  given  to  the  Su¬ 
preme  Court  of  the  United  States  “in  all  cases” 
“  in  law  or  equity”  where  a  “  State  is  a  party,” 
much  less  would  it  affect  her  right  to  proceed  by 
injunction  in  case  of  proof  of  special  damage. 

But  it  is  said  the  State  should  proceed  first  at  law; 
but  if  she  has  a  right  to  proceed  by  suit  at  law  in 
the  State  Court  of  Virginia,  she  has  also  a  right  to 
proceed  at  law  in  this  Court;  and  if  she  is  turned 
round  to  a  court  of  law,  it  could  only  be  to  this 
Court,  acting  as  a  court  of  law  instead  of  as  a  court 
of  equity,  and  in  a  suit  at  law  even  this  Court  could 
only  give  damages,  but  not  abate  the  nuisance.  In 
England,  in  case  of  a  disputed  title  to  property,  a 
court  of  equity  sometimes  sends  the  case  to  a  court 
of  law;  but  the  reason  is  because  a  court  of  law  is 
deemed  the  more  appropriate  tribunal  to  decide 
mere  points  rf  law  in  regard  to  disputed  titles;  but 
no  one  ever  heard  of  the  same  Judge  being  more 
competent  to  decide  points  of  law  in  consequence 
of  the  different  capacity  in  which  he  was  acting. 
But  if  we  sue  at  law  in  this  Court,  it  is  said  a  jury 
will  decide  the  facts,  that  is,  declare  whether  the 
bridge  is  high  enough  or  not;  but  if  we  have  a  right 
to  pass  on  with  these  licensed  masted  vessels  or 
steamers,  there  is  no  such  question  to  decide,  and 
this  Court  is  much  more  competent  to  decide  all 
questions  which  can  arise  in  this  case  than  any 
jury.  Besides,  the  verdict  of  a  jury  will  settle  no¬ 
thing.  Another  jury,  in  another  case,  at  the' suit 
of  another  party,  may  find  a  different  verdict,  and 
so  on  ad  infinitum,  multiplying  suits  without  num¬ 
ber,  and  rendering  litigation  endless.  On  this 
ground  alone  a  court  of  equity  ought  to  interpose. 
Besides,  in  a  suit  at  law  we  could  only  recover  da¬ 
mages,  which,  as  a  remedy,  would  be  wholly  in¬ 
adequate,  and  would  not  abate  the  nuisance.  (See 


9  Wheaton,  738  )  The  delay  arising  out  of  such 
a  proceeding  would  in  this  case  cause  irreparable 
injury.  In  one  single  season,  or  part  of  a  season, 
the  State  of  Pennsylvania  would  lose  a  far  larger 
sum  by  the  diminution  of  tolls  on  their  public  works 
and  the  diversion  of  trade  to  other  routes,  than  the 
value  of  the  whole  property  of  this  company, 
which  may  be  exhausted,  in  the  meantime,  by 
attachment  or  other  suits  brought  by  steamboat 
proprietors  in  the  courts  of  Pennsylvania  or  other 
States,  before  a  judgment  could  be  obtained  in 
any  suit  now  to  be  brought  by  the  State. 

In  a  final  decision  of  the  great  question  of  the 
navigation  of  the  Ohio  by  this  Court,  the  State  being 
opposed  to  nullification  would  acquiesce,  subject  to 
the  usual  claims  for  rehearing,  and  other  legal  and 
constitutional  remedies,  believing  her  right  to  be  so 
clear,  that  an  adverse  decision  is  impossible;  but  if 
this  question  is  to  be  settled  by  the  verdict  of  juries, 
she  has  as  much  confidence  in  those  of  her  own 
State  as  in  the  juries  of  any  other  State  or  district, 
and  can  scarcely  be  expected  to  seek  redress  in 
that  way,  beyond  what  may  be  derived  from  at¬ 
tachment  proceedings  at  law  or  in  equity  within 
her  own  limits,  against  the  company  or  any  of  its 
stockholders,  agents  or  officers;  still  less  could  she 
be  expected  to  consent  to  the  verdict  of  a  jury  at 
Wheeling,  one  end  of  the  national  road  on  the 
Ohio,  or  of  this  district  located  at  the  other  terminus. 

The  State  has  shown  her  respect  for  the  Uonsti- 
tution,  and  her  regard  for  the  peace  of  the  Union, 
and  her  confidence  in  this  Court,  by  bringing  her 
cause  voluntarily  before  this  great  tribunal;  but  if 
its  jurisdiction  or  decision  should  be  defeated  upon 
the  objections  of  our  opponents,  they  would  then 
have  no  just  ground  of  complaint,  if  the  State  pro¬ 
ceeded  to  abate  this  nuisance  by  all  such  other 
lawful  means,  as  the  momentous  interests  involved 
would  demand  and  justify,  including  proceed¬ 
ings  by  attachment  at  law  or  in  equity  in  her 
own  Courts  against  the  company,  its  property, 
agents  or  officers,  and  all  by  whom  it  was 
sustained,  and  all  such  retaliatory  legis¬ 
lation  as  would  be  expedient  and  proper. 
If  difficulties  or  disasters  should  ensue,  let  the 
censure  fall  on  those  who  have  erected  this  nui¬ 
sance,  and  now  attempt  to  prevent  a  decision  by 
this  court,  whilst  professing  respect  for  its  au¬ 
thority.  Already,  by  most  erroneous  and  ex  parte 
statements,  this  company  has  drawn  the  Legisla¬ 
ture  of  the  State  of  Virginia  into  a  most  embar¬ 
rassing  exercise  of  judicial  power  in  this  case. 
But  1  still  hope  that  these  two  great  and  patriotic 
States,  Virginia  and  Pennsylvania,  so  long  friends 
and  allies  in  war  and  in  peace,  the  blood  of  whose 
sons  was  commingled  in  the  battle-fields  of  the  re¬ 
volution,  may  not  now  be  severed  by  this  mise¬ 
rable  bridge,  and  forced  into  hostile  acts  of  retalia¬ 
tion  and  retortion.  But  from  these  disastrous  con¬ 
sequences  and  perilous  collisions,  nothing  now  can 
save  them,  but  the  prompt  and  final  settlement  of 
this ‘question  by  this  court.  We  have  now  got 
this  controversy  where  the  Clayton  compromise 
would  have  carried  another  fearful  issue,  for  the 
peaceful  decision  of  this  court.  We  now  and  still 
have  this  river  controversy  here,  which  this  court 
alone  can  decide.  And  if  disasters  are  to  ensue 
from  delay,  or  a  failure  to  decide  this  great  ques¬ 
tion,  a  failure  invoked  by  this  company,  upon 
them  rest  all  the  consequences  of  the  refusal  of  a 
decision  by  this  tribunal.  They  may  invoke  the 
storm  by  defeating  a  decree  by  this  court,  but  it  is 
rarely  those  who  sow  the  wind,  that  have  the 
energy,  courage  and  power  to  control  the  whirl- 


(  24  ) 


wind.  But  after  all,  the  power  to  defeat  a  deci¬ 
sion  is  not  with  this  company,  but  with  this  court, 
where  now  rests  all  the  responsibility. 

Judge  Story  (page  252)  says— -“The  ground  of 
jurisdiction  ot  courts  of  equity  in  cases  of  purpres- 
ture,  as  well  as  of  public  nnisances,  un¬ 
doubtedly  is,  their  ability  to  give  a  more  complete 
and  perfect  remedy  than  is  attainable  at  law,  in 
order  to  prevent  irreparable  mischief,  and  also  to 
suppress  oppressive  and  vexatious  litigations.  In 
the  first  place,  they  can  interpose  when  the  courts 
ot  law  cannot,  to  restrain  and  prevent  such  nui¬ 
sances,  which  are  threatened ,  or  are  in  progress , 
as  well  as  to  abate  those  already  existing.  In  the 
next  place,  by  a  perpetual  injunction,  the  remedy 
is  made  complete  through  all  future  time;  whereas, 
an  information  or  indictment  at  common  law  can 
only  dispose  of  the  present  nuisance ;  and  for  future 
acts,  new  prosecutions  must  be  brought.  In  the 
next  place,  the  remedial  justice  in  equity  may  be 
prompt  and  immediate,  before  irreparable  mis¬ 
chief  is  done;  whereas  at  law ,  nothing  can  be  done 
except  after  a  trial,  and  upon  the  award  of 
judgment.  In  the  next  place,  a  Court  of  Equiiy 
will  not  only  interfere  upon  the  information  of  the 
Attorney  General,  but  also  upon  the  application  of 
private  parties ,  directly  affected  by  the  nuisance  ; 
whereas,  at  law,  in  many  cases  the  remedy  is,  or 
may  be,  solely  through  the  instrumentality  of  the 
Attorney  General.’'’ 

It  is  said  that  in  case  of  public  nuisances,  pri¬ 
vate  citizens  cannot  have  redress  by  suit  in  their 
name  in  law  or  equity;  but  this  does  not  apply  to 
the  case  of  a  State ,  especially  when  jurisdiction 
is  express.y  given  by  the  Constitution  of  the  United 
States;  but  if  the  State  is  to  stand  in  this  respect  on 
the  same  footing  only  as  mere  private  citizens, 
even  then  we  see  the  remedy  by  injunction  exists 
on  “the  application  of  private  parties  directly  af¬ 
fected  by  the  nuisance .” 

If  this  bridge  be  regarded  as  authorised  by  the 
late  law  of  Virginia  of  1850,  and  consequently, 
therefore,  no  prosecution  could  be  had  in  the  State 
Courts,  does  it  not  stand  on  the  ground  also  of  a 
private  nuisance,  so  far  as  to  permit  any  one  who  is 
injured  to  proceed  against  it.  In  all  cases  where 
the  nuisance  or  encroachment  is  “a  violation  of  a 
covenant  or  other  contract,”  the  Court  will  restrain 
by  injunction,  as  in  case  of  “the  erection  of  a  sta¬ 
tue  upon  a  street  or  public  square,”  and  in  numer¬ 
ous  similar  instances.  (2  Story,  259  )  Now  here 
the  bridge  is  erected  in  violation  of  the  most  solemn 
covenant,  namely,  the  Constitution  of  the  United 
States,  that  great  compact  to  which  Pennsylvania 
and  Virginia,  as  States ,  are  both  parties,  and  to  se¬ 
cure  whose  rights  under  that  compact,  Pennsylva¬ 
nia  now  sues  in  this  Court,  the  tribunal  constituted 
by  the  States  as  parties.  By  that  compact,  rati¬ 
fied  by  the  people  of  each  S'ate,  V lrginia  binds  her¬ 
self  to  Pennsylvania  not  to  obstruct  the  navigation 
of  the  Onio,  or  not  to  obstruct  it  against  licensed 
vessels  of  the  United  States,  and  both  parties  cre¬ 
ate  this  Court  as  a  tribunal  bv  which  the  rights  of 
either  may  be  fully  redressed.  Under  that  com¬ 
pact  the  river  remains  unobstructed  for  more  than 
sixty  years,  during  all  which  time  boats  pass  freely 
down  from  the  ports  of  Pennsylvania,  unimpeded 
by  any  bridge  or  other  obstruction.  In  violation  of 
that  compact,  and  of  that  long  usage  and  enjoyment 
of  this  privilege  under  it,  this  bridge  is  now 
erected,  consuming  the  very  case  in  which  equity 
interferes  even  without  proof  of  any  special  da¬ 
mage,  proceeding  upon  the  compact  alone,  and  en¬ 
forcing  its  terms  and  provisions  by  injunction, 


upou  the  same  principle  under  which,  independent 
of  special  injury,  courts  of  equity  enforce  the 
specific  performance  of  contracts. 

This  bridge  is  also  against  the  compact  between 
Virginia  and  Kentucky,  made  expressly,  for  the 
benefit  of  all  the  States,  to  which  Pennsylvania 
also  became  a  party  by  her  assent  in  Congress,  and 
which  assent  of  Congress  rendered  it  obligatory 
upon  all  parties  and  irrevocable.  That  this  very 
compact,  was  a  contract ,  secured  from  violation 
by  either  party,  by  that  clause  of  the  Constitution 
of  the  United  States  which  declares  that  no  State 
shall  pass  any  law  impairing  the  obligation  of  con¬ 
tracts,  was  decided  by  this  Court  in  Green  vs.  Bid¬ 
dle,  (8  Wheaton,  1.)  Here  then  was  a  distinct 
contract  by  Virginia,  not  to  obstruct  the  navigation 
of  this  river;  a  contract  protected  as  such  from 
violation  by  the  Constitution  of  the  United  States, 
in  which  Virginia  by  that  instrument  as  one  party, 
bound  herself  in  favor  of  Pennsylvania  as  another 
party,  by  her  consent  in  Congress,  should  not  be 
be  impaired.  But  it  has  been  violated  in  defiance 
of  this  contract,  and  a  Court  of  Equity  would  in¬ 
terfere  to  enfore  the  specific  performance  of  that 
contract ,  by  injunction,  even  without  proof  of 
special  damage. 

But  here  there  are  combined  special  damage  as 
well  as  an  injury  inflicted,  by  the  erection  of  this 
bridge,  in  violation  of  solemn  compacts  constitut¬ 
ing  a  clear  case  for  the  interference  by  injunction 
of  this  Court,  the  very  tribunal  created  by  the 
Constitution,  and  agreed  upon  by  the  parties  to  de¬ 
cide  all  cases  in  law  or  equity  in  which  a  State  is  a 
party . 

If  each  case,  as  it  arises,  is  to  be  sent  by  this 
court  to  the  State  courts  and  State  juries,  the  ques¬ 
tion  can  neveY  be  definitely  settled.  The  verdicts 
may  differ  in  Pennsylvania,  Virginia,  Kentucky, 
Ohio,  and  which  is  to  prevail  ?  The  same  difficul¬ 
ty  will  present  itself,  if  the  juries  in  each  case  as 
it  arises  are  summoned  in  each  of  the  States  in  the 
federal  court,  as  in  the  State  court.  If  no  decision 
is  made  by  this  court,  and  bridges  of  the  same 
height  as  this  should  go  up  from  the  Ohio  to  the 
Kentucky  shore,  the  juries,  whether  in  the  State 
or  federal  courts  in  each  of  these  Stales,  may  pro¬ 
nounce  contrary  verdicts,  followed  by  opposing 
judgments,  and  which  is  to  prevail?  or  are  bridges 
over  the  Ohio  of  the  same  height  to  stand  in  the 
one  State,  but  not  in  the  other?  thus  destroying  all 
uniformity  as  regards  commerce  and  navigation,  or 
leaving  them  to  the  conflicting  regulations  of  each 
State.  Nor  would  the  juries  in  the  federal  courts, 
in  the  different  States,  conform  their  verdicts  be¬ 
cause  the  suits  were  prosecuted  in  the  name  of  the 
United  States,  or  of  the  Attorney  General  of  the 
United  States,  and  in  the  end,  the  question  could 
only  be  finally  settled  by  an  appeal  like  the  pre¬ 
sent,  in  the  name  of  some  one  State,  to  the  origi¬ 
nal  jurisdiction  of  this  court.  Indeed,  there  might 
be  contrary  verdicts  in  different  States  as  regards 
he  same  bridge  over  the  Ohio,  based  on  abutments 
in  each  State.  If  a  bridge  should  span  the  Ohio 
from  Cincinnati  in  Ohio,  to  Newport  in  Kentucky, 
the  courts  and  juries  of  one  State,  both  State  and 
federal,  might  sustain  the  bridge,  whilst  in  the 
other  State,  verdicts  and  judgmen  s  would  be  pro¬ 
nounced  against  it.  The  truth  is,  no  verdict  can 
settle  the  question  anywhere,  for  verdicts  will 
change  with  successive  juries  and  parties,  and  the 
controversy  remain  undecided.  This  remark  ap¬ 
plies  equally  to  juries  of  this  district,  who,  as 
bridges  went  up  from  time  to  time,  would  change 
their  verdicts,  or  change  them  as  regards  the  same 
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bridge  on  trial  in  the  names  of  different 
States  or  different  parties.  Besides,  a  jury 
taken  from  this  district,  would  come  from  one 
terminus  of  the  National  road,  and  from  cities 
owning  stock  to  the  amount  of  millions  of  dollars 
in  works  connecting  directly  with  Wheeling  as  a 
Western  terminus.  We  ask  no  jury,  we  aresatis- 
fied  with  the  judgment  of  this  Court;  but  if  the 
jury  should  be  summoned  by  this  Court  from  any 
point,  most  clearly  it  ought  to  be  from  Philadelphia, 
where  this  proceeding  commenced,  and  not  from 
Wheeling  or  Washington,  the  two  termini  of  the 
National  road  this  side  of  the  Ohio.  We  believe 
the  Court  would  be  embarrassed  in  this  case,  not 
enlightened,  by  the  verdict  of  a  jury.  There  are 
no  conflicting  facts  proper  for  their  decision,  but 
questions  only  of  law,  or  scientific  conclusions 
from  the  proot  made.  Can  any  licensed  vessel  of 
the  United  States  navigate  the  Ohio  without  inter¬ 
ruption  by  State  laws  from  port  to  port,  is  a  ques¬ 
tion  of  law,  not  of  fact.  Can  a  Government  war 
steamer,  with  part,  perhaps,  of  the  troops  or 
seamen  of  the  Union  on  board,  or  revenue 
cutler,  proceed  uninterrupted  from  Pittsburgh 
to  the  gull?  Can  masted  sailing  vessels  or  masted 
Ocean  steamers,  built  at  Pittsburgh,  receiving  their 
cargoes  and  United  States  license  there,  proceed 
from  that  port  unimpeded  to  the  gult?  That  they 
cannot  so  proceed,  if  this  bridge  stands,  with  their 
masts  and  chimnies  up,  is  conceded.  Here  there  is 
no  fact  to  decide,  but  a  question  of  law.  So  as  to 
the  seven  Pittsburgh  packets,  it  is  conceded ,  that 
they  cannot  pass  the  bridge  with  their  present  chim¬ 
neys  standing;  no,  nor  some  of  them,  as  proved,  even 
with  their  pilot  rooms.  Here  then  is  a  question  of 
.law,  but  not  of  fact.  Several  of  these  packets  have 
been  arrested  several  times,  for  hours  by  this 
bridge,  and  in  some  of  thsse  cases  the  whole  voyage 
has  been  defeated.  These  facts  are  set  forth  in  the 
last  supplemental  bill;  they  are  not  denied  in  the 
answer  to  that  bill ;  they  are  thereby  in  fact  con¬ 
fessed,  and  besides,  they  are  all  clearly  proved. 
Here  then  also  is  a  mere  question  of  law  to  decide 
and  not  of  fact.  So  also  it  is  proved,  and  not  disput¬ 
ed,  that  for  the  last  sixteen  years,  ever  since  1834, 
the  large  western  boats  could  not  pass  with  their 
chimneys  under  the  bridge  of  the  Louisville  canal. 
They  must  lower  their  chimneys  eight  or  ten 
feet  there.  These  boats,  with  chimneys  sixty-six 
feet  high,  it  is  conceded,  could  not  pass  the 
Wheeling  bridge  at  high  floods  with  their  chimneys 
standing.  Under  the  existing  laws  of  Congress, 
and  compacts,  must  these  boats  cut  oft'  or  lower 
their  chimneys  in  passing  the  Wheeling  bridge  ? 
This  is  also  a  question  of  law.  But  if  the  court 
here  would  go  into  any  inquiry  as  to  the  utility  of 
tall  chimneys  on  the  waters  of  the  West,  the  testi¬ 
mony  is  clear  and  overwhelming  in  their  favor, 
including  several  of  the  defendants’  own  witness¬ 
es,  taxable  residents  of  Wheeling,  and  the  univer¬ 
sal  practice  on  all  the  Western  waters  is  in  per¬ 
fect  accord  with  that  testimony.  Besides,  the 
utility  of  tall  chimneys  to  increase  draught  is  one 
of  the  laws  of  nature,  settled  and  undisputed 
among  ail  men  of  science,  and  all  authors  on  the 
subject.  It  is  settled  as  a  mathematical  question, 
by  exact  mathematical  formulae  and  results.  As 
well  might  you  ask  the  verdict  of  a  jury  to  repeal 
the  Newtonian  theory,  or  set  aside  any  demonstra¬ 
tion  in  Euclid,  or  any  result  of  algebra  or  fluxions. 
Yet  this  court  is  asked  to  set  aside  all  the  works  of 
science,  all  the  results  of  mathematics,  and,  in  the 
face  of  the  whole  sc  entitle  world,  resort  to  a  jury, 
so  to  enlighten  their  consciences,  as  to  enable 


the  court  to  overrule  the  laws  of  nature,  tested  by 
such  long  and  uniform  practice  and  experience  ou 
the  waters  of  the  West. 

On  this  subject  the  defendants,  whilst  their  own 
engineer,  their  own  answer,  and  especially  their 
own  memorial  as  filed,  addressed  to  the  Virginia 
Legislature,  admit  the  use  of  high  chimmeys; 
yet  they  have  gone  to  the  East  and  examined  some 
witnesses  acquainted  only  with  deep  tide-water  or 
ocean  steamers,  where  they  cannot  use  the  high 
chimney  on  account  of  the  winds,  and  therefore 
generally  substitute  the  exhaust  or  blowers  to  pro¬ 
duce  a  draught;  or  they  have  examined  in  the  same 
region  one  or  two  persons  versed  only  in  locomo¬ 
tive  engines,  where  the  chimneys  must  be  still 
lower  to  pass  under  the  railway  bridges;  or  they 
have  examined  one  or  two  Wheeling  witnesses,  or 
one  or  two  Newport  witnesses,  where  they  want 
a  bridge  from  Ci  ncinnati,  who  express  some  doubts 
as  to  the  very  tali  chimneys;  but  the  overwhelming 
mass  of  witnesses  in  our  favor,  in  number,  inex¬ 
perience,  and  high  scientific  attainments,  must  be 
conclusive.  If  there  could  be  any  doubt,  look  at 
the  universal  adoption  for  so  many  years  of  the 
tall  chimneys  on  all  the  rivers  of  the  West,  and  the 
increased  speed  proved  as  an  actual  consequence 
and  result.  Look  at  the  high  chimneys  of  the  New 
Orleans,  the  St.  Louis,  the  Louisville,  the  Cincin¬ 
nati  boats.  Look  at  the  fact  that  ever  since  1834 
the  boats  using  the  Louisville  canal  have  submitted 
so  long  to  the  risk,  expense  and  delay  of  lowering 
their  chimneys  at  that  bridge,  in  order  to  get  the 
benefit  of  tall  chimneys.  These  boats,  from  the  size 
of  the  lock,  cannot  be,  it  is  proved,  so  long  by  50  or 
60  feet  as  the  Pittsburgh  or  St.  Louis  boats,  and 
therefore  do  not  require  as  high  chimneys — but  still 
quite  too  high  for  the  Wheeling  bridge  at  high  floods. 
Look  at  the  immense  increase  of  speed,  nearly 
double  of  the  Pittsburgh  boats,  proved  to  be  the  re¬ 
sult  of  tall  chimneys.  As  the  exhaust  or  blowers 
are  used  necessarily  on  the  sea  going  vessels  or 
locomotives,  it  is  proved  by  Col.  Long  and  many 
others,  that  they  will  not  answer  on  the  Western 
boats.  They  use  a  part  of  the  power  which  other¬ 
wise  would  be  employed  to  propel  the  vessel,  di¬ 
minishing  the  speed  and  requiring  more  boilers, 
with  all  its  water  and  fixture  and  increased  fuel, 
thus  sinking  the  vessel  to  a  greater  depth.  This 
last  circumstance  is  of  no  importance  on  the  ocean 
or  deep  tide  water,  but  it  is  of  immense  import¬ 
ance  on  the  Western  rivers,  where,  for  half  the 
year,  the  boats  have  to  contend  with  low  water. 
Look  at  the  magnificent  Pittsburgh  packets,  from 
200  to  250  feet  long,  drawing,  as  is  proved,  but 
from  3i  to  4  feet  water,  making  the  trip,  as  was 
shown,  500  miles  from  Pittsburgh  to  Cincinnati,  in 
27  hours.  These  are  wholly  unlike  the  ocean  or 
tidewater  steamers,  drawing  from  two  to  five  times 
their  draught.  These  Pittsburgh  packets,  by  using 
neither  exhaust  nor  blowers  to  consume  their  steam 
and  fuel,  and  thus  increase  their  depth,  by  resort¬ 
ing  only  to  the  natural  right  to  generate  the  steam 
so  much  better,  and  use  ail  its  power  to  propel  the 
boat,  and  by  dispensing  thus  with  an  additional 
boiler,  are  enabled  to  run  on  this  shallow  depth 
nearly  double  the  number  of  months  from  want  ot 
water  they  could  ply  on  the  Ohio,  if  compelled  to 
resort  to  exhaust  or  blower,  or  to  abandon  the  tall 
chimneys.  To  give  up  these  tall  chimneys,  would 
lose  these  Western  boats  several  months’  naviga¬ 
tion  of  the  Ohio  at  low  water,  and  would  be  even 
more  disastrous  than  the  bridge. 

All  this  is  so  clearly  proved  by  Col.  Long,  and 
upwards  of  thirty  other  witnesses,  as  well  as  the 
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risk  of  life  and  property,  the  expense  and  delay  of 
using  the  lowering  apparatus  to  pass  under  the 
bridge,  as  to  render  further  argument  superfluous. 
Col.  Long’s  testimony  alone  ought  to  be  conclusive. 
He  is  a  distinguished  scientific  and  practical  man, 
the  Lieut.  Colonel  of  the  United  States  Topogra¬ 
phical  corps,  the  Superintendent  of  the  improve¬ 
ments  of  the  Ohio,  for  so  many  years  a  resident  of 
Louisville,  and  not  of  Pittsburgh.  His  testimony 
speaks  for  itself,  and  shows  that  he  understands 
the  whole  subject  practically  and  scientifically, 
as  to  these  chimneys  and  the  lowering  of  them 
If  further  proof  were  wanting  as  to  the  advan¬ 
tage  of  the  tall  chimneys  and  natural  draught,  I  re¬ 
fer  to  the  united  opinion  of  the  scientific  men  of 
Europe  and  America.  On  this  subject  1  wil.  refer 
the  court  to  a  standard  work  of  three  quarto  vo- 
lumes  on  this  very  subject — a  work  well  known 
and  approved  by  men  ot  science  of  Europe  and 
America,  by  such  men  as  Humboldt  and  Arrago  of 
the  former,  and  Henry  and  Bache  of  the  latter.  It 
is  the  celebrated  Traite  de  La  Chaleur,  (Treatise 
on  heat,)  by  Peclet,  the  Inspector  General  of  the 
University  at  Paris,  and  Professor  of  the  applica¬ 
tion  of  Physical  Science  to  the  Arts.  I  refer  par¬ 
ticularly  to  the  1st  vol.,  chap.  5,  page  168  to  210. 
Speaking  of  this  very  subject  of  chimneys,  for 
steamers,  &c.,  he  says: — “Ainsi  il  faut  toujours 
donner,  auxchiminees  la  plus  grande  hauteur  possi¬ 
ble,  on  obtlient  par  la  un  puissant  element  de  tirage, 
,  qui  ne  coute  qu  un  accroissement  de  depense  peu 
considerable,  et  qui  est  souvent  a’  une  grande 
utilile” — which  translated  reads,  “Thus  we  must 
always  give  to  the  chimnies  the  greatest  possible 
height;  we  obtain  thereby  a  most  powerful  element 
of  draught,  at  a  very  inconsiderable  increase  of 
cost,  and  which  is  often  of  great  utility.” 

Mr.  Peclet  is  not  satisfied  with  stating  laws,  ar¬ 
guments,  and  results,  but  he  comes  down  to  mathe¬ 
matical  proof,  affirming  the  practice  of  the  Ohio 
and  Mississippi  steamers. 

He  gives  the  mathematical  formula,  as  follows  : 
v=V  2  g  H  a  t  D 

D+2  g  K  (L+H) 

Which  in  metres  is  g=9,8Q88,  H=height  of  flue 
a=0. 00365.  t=temperature  by  centegrade  thermo¬ 
meter — D=side  ot  square  equal  in  area  to  flue  iK— 
the  coefficient  of  friction  of  air  and  the  material  of 
the  flue  t  L=the  length  of  the  pipe  connecting 
furnace  and  flue. 

*K=0.0127  for  flues  for  bricks  i 

— — — 0  0050  for  flues  of  sheet  iron,  ^The  metre  is 
=0.0025  for  flues  of  cast  iron,  )  39.37  inches. 
The  draught  of  a  furnace  may  be  produced  ( a ) 
by  the  waste  heat  which  passes  up  the  chimney,  or 
(. b )  by  mechanical  means  requiring  the  expenditure 
of  power. 

(a)  The  quantity  of  air  which  passes  through  the 
fuel,  or  draught  produced  by  a  chimney,  is  propor¬ 
tional  directly  to  the  height  of  the  chimney,  the 
area,  material,  and  other  circumstances  remaining 
the  same,  and  varies  almost  in  the  same  proportion 
on  the  height.  Hence,  the  higher  the  chimney  the 
greater  the  draught  of  the  furnace  connected  with 
it.  Hence,  where  it  is  practicable  to  have  high 
chimneys,  they  are  in  general  use. 

A  high  chimney,  then,  producing  a  considerable 
draught,  the  amount  of  boiler  surface  necessary  to 
generate  steam  enough  to  give  the  required  velo¬ 
city  to  a  boat  is  lessened,  and  thus  the  boat  less 
deeply  ladened  sinks  to  a  less  depth  in  the  water, 
or,  technically,  draws  less  -water  than  it  would 
with  a  lower  chimney,  requiring  a  larger  boiler  for 
the  generation  of  steam. 


(b)  Ail  mechanical  means  of  producing  draught 
involve  the  expenditure  of  power,  and  therefore 
increase  of  cost.  The  air  may  be  drawn  through 
the  flue  and  furnace,  or  forced  through;  in  either 
case  it  requires  power  to  move  it,  and  that  power 
must  be  paid  for. 

1.  By  ussing  the  waste  or  exhaust  steam,  and 
forcing  it  into  the  smoke  flue,  in  which  case  the 
power  required  to  force  the  steam  through  a  con-  ' 
necting  pipe  into  the  flue,  or  to  produce  the  steam 
jet,  is  lost.  It  appears  from  the  evidence  of  the 
distinguished  engineer,  Col.  S.  H.  Long,  that  even 
if  no  loss  of  power  was  occasioned  by  this  method 
of  producing  draught,  that  it  has  not  been  applied 
in  the  boats  navigating  the  Western  waters,  partly 
because  the  long  stroke  of  the  engine  causes  too 
great  intervals  between  the  puffs  of  the  exhaust 
steam,  and  partly  because  waterworks  into  the 
flue  with  the  steam,  and  is  injurious  to  the  draught, 
and  corrodes  the  flue  by  uniting  with  the  pyroli- 
neous  acid  of  the  smoke. 

2.  A  fan  blower  moved  by  the  steam,  is  an¬ 
other  mode  of  quickening  the  draught.  The  power 
employed  in  turning  the  fan  and  forcing  in  the  air 
is  consumed,  and  subtracts  from  the  economy  of 
the  engine.  These  contrivances  are  only  used 
where  natural  draught  from  a  high  chimney  cannot 
be  supplied.  These  principles,  which  are  held  by 
every  man  acquainted  with  the  laws  of  heat  and 
steam,  as  a  science,  are  confirmed  by  twenty 
vears’  experience  on  all  the  waters  of  the  West. 
Hence  it  is,  that  all  mechanical  contrivances  to  in¬ 
crease  the  draught  of  the  chimney,  such  as  the  ex¬ 
haust  or  blower,  and  which  independent  of  other 
objections  expend  upon  them  a  part  of  the  power 
that  would  otherwisr  be  used  to  propel  the  vessel, 
have  given  way  to  the  natural  draught,  especially 
when  great  speed  is  required;  light  draught,  so  as 
to  run  at  low  water  on  the  western  rivers,  and  ex¬ 
emption,  as  there  from  the  high  winds  which  rea¬ 
der  tall  chimneys  less  secure  on  seas,  bays,  and 
tide  water  streams  within  the  range,  to  a  greater  or 
jess  deeree,  of  the  storms  of  the  ocean. 

Whilst  the  learned  counsel  opposed  to  us,  in  their 
argument,  as  well  as  answer,  have  warned  this 
Court  of  the  danger  of  exciting  the  jealousy  of  the 
States  in  regard  to  the  jurisdiction  of  this  Court, 
and  while  asking  you  to  refuse  redress  in  cases 
like  this,  where  a  sovereign  State  is  a  party 
ask  that  this  case,  arid  all  others  of  a  similar  cha¬ 
racter,  shall  be  brought  within  the  range  of  the 
Federal  Courts,  by  a  bill  m  equity,  only  in  the 
name  of  the  United  States,  as  an  injury  only  against 
the  alleged  sovereignty  of  the  Government.  It  is 
Pennsylvania  and  her  State  Treasury  and  Public 
Works  that  suffer  by  this  nuisance ;  but  we  are 
told  that  the  State  has  no  redress  except  in  the  name 
of  the  United  States.  Now  if  this  rule  applies  in 
equity  cases,  in  which  a  State  appeals  to  the  origi¬ 
nal  jurisdiction  of  this  Court,  it  mnst  apply  to 
similar  cases  at  law.  Now,  suppose  we  had 
brought,  in  the  name  of  the  State,  a  suit  for  damages 
in  this  Court,  on  the  facts  in  this  case,  against  this 
company,  would  it  not  be  maintainable,  on  proof,  of 
special  damage;  but  is  such  a  suit  to  be  prosecuted 
at  law  for  us  in  some  federal  Court  in  the  name  of 
the  United  States.  We  all  know  it  could  not  be 
maintained.  If,  then,  in  this  case  we  could  recover 
damages  at  law,  by  suit  in  this  Court,  on  what  prin¬ 
ciple  can  we  not  proceed  in  equity  on  proof  of  the 
same  special  damage?  The  individual  citizen  of 
Pennsylvania,  on  proof  of  special  damage,  as  the 
owner  of  one  of  the  boats  obstructed  or  wrecked 
by  the  bridge,  may,  it  is  conceded,  go  into  the  fede  - 
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ral  Court,  and  on  proper  proof,  have  the  nuisance 
abated.  Has  the  State  less  right  than  an  individual, 
on  proof  of  special  damage — that  the  citizen  with¬ 
out  the  intervention  of  the  United  States,  as  is  con¬ 
ceded  in  the  answer  in  this  case,  and  cannot  be 
denied,  may,  have  his  bill  in  equity  to  abate  the 
nuisance,  but  that  the  State  cannot.  This  can¬ 
not  be;  but  the  only  difference  is  that  the  citi¬ 
zen  goes  under  the  act  of  Congress  into  the  in¬ 
ferior  Courts,  where  the  State  cannot  go,  but  as  a 
substitute,  comes  at  once  with  the  same  case  into 
this  Court.  If  the  bridge  be  forbidden  by  the  State 
charter,  as  we  shall  clearly  show,  and  as  Judge 
Grier  decided,  it  involves  in  its  decision  no  question 
under  the  Constitution ,  laws  or  treaties  of  the 
United,  States;  but  simply  a  question  of  the  con¬ 
struction  of  a  State  charter,  under  which  there  was 
no  pretence  of  jurisdiction  in  the  name  of  the 
United  States,  but  the  jurisdictisn  attached  in  the 
name  of  the  state,  when  the  suit  was  commenced 
and  continued,  until  after  it  was  set  for  trial  in  this 
Court,  and  could  not  be  divested  by  any  subse¬ 
quent  statute.  But  suppose  the  ease  also  involves 
questions  arising  under  the  Constitution,  treaties 
and  laws  of  the  Union,  this  Court  still  has  jurisdic¬ 
tion,  because  it  has  been  decided  again  and  again 
by  this  Court,  that  where  it  has  jurisdiction  in  con¬ 
sequence  of  the  character  of  the  party ,  as  in  this 
case,  the  questions  involved  do  not,  in  any  man¬ 
ner,  affect  the  jurisdiction.  But  if  the  United 
States  may  alone  proceed  in  their  own  name  on 
all  cases  to  abate  nuisances  erected  under  a  State 
law,  in  violation  of  the  laws  of  Congress,  by  bill 
in  equity  in  the  federal  courts  of  the  State,  what 
an  extent  of  jurisdiction,  under  au  alleged  guar¬ 
dianship  of  State  rights,  is  here  urged  to  be  as¬ 
sumed,  not  only  in  the  federal  courts,  but  in  the 
name  of  the  Government  of  the  United  States. 
That  government  may  possibly  thus  proceed  in 
equity,  where  it  has  a  cession  of  land  and  jurisdic¬ 
tion  from  a  State,  or  perhaps  where  it  owns  pro¬ 
perty  affected  by  the  same  injury,  as  though  the 
property  belonged  to  an  individual ;  but  to  say  that 
the  United  States,  as  a  government,  in  her  own 
name  and  in  the  federal  courts,  can  take  charge 
of  and  proceed  to  abate  all  such  nuisances, 
m  all  the  States,  and  in  every  river,  bay  of 
harbor,  on  no  ground  of  special  damage,  but 
upon  a  plea  that  they  were  unconstitutional  would 
be  a  m  ore  fatal  blow  at  State  rights,  a  greater  en¬ 
largement  of  Federal  power,  than  any  ever  made 
since  the  adoption  of  the  constitution.  No  act  of 
Congress  confers  such  a  jurisdiction,  and  in  no 
case  has  it  ever  been  exercised.  Does  the  Govern¬ 
ment  of  the  United  States  stand  in  the  same  rela¬ 
tion  to  a  nuisance  in  a  State,  as  the  Crown  does  in 
England,  or  a  State  within  her  own  limits.  This 
government  in  such  a  case  represents  neither  the 
Crown  nor  the  State,  and  cannot,  in  the  name  of 
this  government,  proceed  to  have  the  obstruction 
removed  as  a  United  States  nuisance ,  or  as  a  nui¬ 
sance  to  the  Government  of  the  United  States.  It 
is  not  pretended  that  such  a  remedy  is  given  ex¬ 
pressly  to  this  government,  but  it  is  a  mere  impli¬ 
cation,  based  on  a  similar  right  in  the  crown  of 
England.  But  here  the  analogy  fails,  because  the 
proceeding  there  is  in  the  name  of  the  Attorney 
General,  and  I  presume  it  will  not  be  contended 
that  such  a  proceeding,  especially  in  the  absence 
of  any  act  of  Congress,  could  be  maintained  here 
in  the  name  of  the  Attorney  General  of  the  United 
States.  But  the  argument  is  because  such  a  proceed¬ 
ing  may  be  maintained  in  England  in  the  name  of 
the  Attorney  General, therefore  it  may  be  maintained 


here,  not  in  the  name  of  the  Attorney  General,  but 
in  the  name  of  the  United  States.  But  there  is  no 
analogy  here  either  in  form  or  substance;  because 
in  that  case,  the  Attorney  General  represents  the 
one  single  consolidated  Government  that  has  been 
injured,  and  here  he  proceeds  in  the  name  ot  a 
Federal  government,  formed  by  States  through  con¬ 
ventions  of  their  people,  and  having  no  general 
jurisdiction  over  nuisances  whatever.  But  if,  by 
analogy  to  that  proceeding  in  equity,  in  the  name 
of  the  Attorney  General  to  abate  the  nuisance,  a 
s:milar  bill  can  be  entertained  here  in  the  name  of 
the  United  States,  the  analogy  must  be  carried 
throughout.  In  England,  then,  notwithstanding  this 
admitted  right  there  to  proceed  in  equity  in  the 
name  of  the  Attorney  General,  the  humblest  citizen 
may  also  proceed  in  his  own  name  by  injunction  in 
equity  to  abate  the  nuisance,  on  proof  of  special 
damage.  This  is  the  long  settled  law  of  England — 
19  Vesy,  617;  8  Simons,  193;  1  Baldwin, 200;  Samp¬ 
son  vs.  Smith,  8  Simons,  272.  In  this  last  case  the 
only  question  involved  was,  whether  on  proof  of 
special  damage  to  a  citizen  by  a  public  nuisance, 
he  might  sustain  a  bill  i.i  equity  to  abate  it,  and  the 
jurisdiction  was  maintained.  In  1  Baldwin,  205, 
and  1  M‘Lean,  376;  2  Woodbury  and  Minot,  24; 
and  many  other  cases,  the  same  doctrine  was  main¬ 
tained  as  regards  the  Circuit  Courts  of  the  United 
States,  and  was  adopted  by  this  Court  in  the  case  of 
city  of  Georgetown  vs.  Alexandria  Canal  Com¬ 
pany,  12  Peters,  91.  This  Court  then  held  in  the 
very  case  of  “a  public  nuisance”  by  “the  obstruc¬ 
tion  of  a  navigable  stream,”  “that  in  case  of  a 
public  nuisance  where  a  bill  is  filed  by  a  private 
person,  asking  for  relief  by  way  of  prevention,  the 
plaintiff  cannot  maintain  a  stand  in  a  Court  of  equi¬ 
ty,  unless  he  avers  and  proves  some  special  da¬ 
mage.” 

Admitting,  then,  for  the  sake  of  argument,  that 
such  a  proceeding  may  be  maintained  in  equity  in 
the  federal  courts  in  the  name  of  the  United  States, 
it  does  not  deprive  the  citizen  of  his  right  to  pro¬ 
ceed  in  the  same  way  in  case  of  proof  of  special 
damage.  The  consequences,  were  it  otherwise, 
would  be  to  convert  the  President  of  the  United 
States  into  a  court,  to  pronounce  in  the  last  resort 
upon  the  rights  of  individuals.  A  citizen  of  Penn¬ 
sylvania,  we  will  say  one  of  these  steamboat  pro¬ 
prietors, who  is  about  to  sustain  irreparable  damage, 
if  a  certain  bridge,  erected,  or  about  to  be  erected,  in 
violation  of  the  Constitution  of  the  Union,  over  a 
navigable  river  in  another  State,  is  not  abated,  ap- 
plies'to  the  President  of  the  United  States  to  insti¬ 
tute  proceeding  in  the  Federal  Courts  in  the  name 
of  the  United  States  to  abate  the  nuisance.  The 
President  declines.  Is  the  citizen  without  remedy 
in  the  Federal  Courts?  Surely  not.  The  Presi¬ 
dent  informs  him  if  you  have  sustained  spe¬ 
cial  damage  you  can  proceed  in  that  Court 
in  your  own  name  to  abate  the  nuisance.  The 
same  rule,  in  case  of  special  damage,  must  apply 
in  case  of  a  State,  otherwise  she  is  to  have  no 
hearing  in  her  own  name  in  the  Federal  Courts, 
and  none  there  in  any  other  name,  unless  the  Pre¬ 
sident  so  adjudges  and  decrees — and  now  if  this 
Court  shoul  \  decide  that  our  only  remedy  in 
the  Federal  Court  is  by  a  proceeding  in  those  Courts 
in  the  name  of  the  United  States,  let  us  sup¬ 
pose  the  President  thinks  otherwise,  have  you  any 
power  to  compel  the  President  to  institute  such  a 
suit,  or  to  control  its  proceedings,  or  to  ensure  full 
evidence,  or  give  the  State  the  management  of  the 
trial.  This  is  an  important  question,  for  in  this 
very  case,  application  was  made  to  the  Executive 
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to  proceed  by  such  a  bill  in  the  Federal  Courts,  in 
the  name  of  the  United  States,  to  abate  the  nui¬ 
sance.  And  it  was  declined,  notwithstanding  the 
explicit  proof  submitted,  on  the  ground  of  a  want 
of  jurisdiction. 

This  fact  illustrates  the  necessity  of  another  re¬ 
medy,  and  so  clear  was  the  opinion  against  the 
jurisdiction,  that  the  Attorney  General  of  the  United 
States  consented,  last  fall,  to  become,  and  did  be¬ 
come,  the  counsel  of  the  opposite  party,  the  very 
company  that  erected  the  nuisance.  Now  surely, 
if  the  United  States  had  jurisdiction  in  that  case,  in 
the  name  of  the  United  States,  the  Attorney  Gene¬ 
ral,  as  required  by  law,  was  bound  to  prosecute 
such  suit,  if  not  in  the  inferior  Federal  tribunal, 
at  least  whenever  it  came  up  on  appeal  of  either 
party  to  this  Court.  Yet  he  appears  on  the  oppo¬ 
site  side,  in  a  suit  commenced  long  since  he  became 
Attorney  General  of  the  United  States.  Now  I  be¬ 
lieve  the  Attorney  General,  for  whose  talents  and 
worth  I  have  the  greatest  respect,  was  perfectly 
right  in  the  view  that  there  was  no  jurisdiction 
in  the  name  of  the  United  States,  and  hence 
that  he  could,  with  entire  propriety,  appear  and 
argue  the  case  for  the  opposite  party.  But 
suppose  this  Court  should  decide  that  the  case 
must  proceed  in  the  name  of  the  United  States, 
and  in  the  Federal  Courts,  taking  the  entire  con¬ 
duct  of  the  suit  and  of  these  vital  interests  out  of 
the  hands  of  the  State,  will  the  Attorney  General 
of  the  United  States  on  your  mandate,  bring  this 
suit  in  the  name  of  the  United  States,  or  will  he 
argue  the  case  against  this  nuisance,  and  for  the 
United  States  when  it  comes  into  this  Court.  This 
we  all  know  he  could  not  and  would  not  do,  and 
this  constitutes  a  conclusive  reason,  addressed  to 
this  tribunal,  as  a  court  of  equity,  against  turning 
the  State  round  to  such  a  course,  and  in  favor  of  de¬ 
ciding  the  question  in  this  case. 

The  grant  of  jurisdiction  in  this  case  appears  to 
me  clear  and  unquestionable.  The  constitution  by 
express  terms  gives  to  this  Court  “original  juris¬ 
diction  ”  “in  all  cases”  “in  law  and  equity,”  “in 
which  a  State  shall  be  a  party.”  The  language  of 
the  Constitution  is  imperative  and  emphatic — it 
declares  that  in  all  such  cases  “in  which  a  State 
shall  be  a  party,  the  Supreme  Court  shall  have  ori¬ 
ginal  jurisdiction.”  Art.  3,  sec.  2,  Constitution  of 
the  United  States,  commenting  on  this  clause,  it  is 
stated  in  the  Federalist,  No.  81,  “In  cases  in  which 
a  State  might  happen  to  be  a  party,  it  would  ill 
suit  its  dignity  to  be  turned  over  to  an  inferior  tri¬ 
bunal .”  Now  it  has  been  repeatedly  decided  by 
this  Court  that  in  all  cases  where  original  jurisdic¬ 
tion  is  given  to  the  Supreme  Court  by  the  Constitu¬ 
tion,  Congress  has  no  power  to  give  jurisdiction  to 
any  other  tribunal.  The  authorities  on  this  subject 
will  be  found  arranged  and  cited  in  a  speech  deliver¬ 
ed  by  me  in  the  Senate  of  theUnited  States  in  the  sum¬ 
mer  of  1842,  on  the  Remedial  Justice  Bill  involving 
the  McLeod  case.  Congress’l  Globe,  1842,  page 
611.  See  the  very  point  so  decided  in  case  of  N. 
Jersey  vs.  Gale,  4  W ash  C.  C.  R  ,  344.  Osborn  vs. 
U.  S.  Bank,  9  Wheat.,  820,  and  the  other  cases  cited 
in  the  Giobe.  Independent  of  this  consideration,  it 
has  been  repeatedly  decided  by  this  Court  that  the 
Circuit  and  District  Courts  of  the  United  States  can 
only  take  jurisdiction  in  those  cases  expressly  con¬ 
ferred  by  Congress.  Now  Congress  has  never 
given  jurisdiction  to  the  Circuit  or  District  Courts 
in  any  case  in  which  a  State  is  a  party — but  it  is 
withheld  from  the  enumeration  because  the  consti¬ 
tution  having  vested  the  jurisdiction  in  such  cases 
m  the  Supreme  Court,  Congress  cannot  vest  it  in 


any  other  tribunal.  It  is  quite  certain,  then,  that 
unless  the  State  can  proceed  in  this  case  in  this 
Court,  it  cannot  proceed  in  any  Federal  tribunal, 
but  must  go  to  the  State  Court  and  jury  at  Wheeling. 

This  then  constitutes  a  conclusive  reason  why 
the  Court  should  proceed  in  this  case,  for  to  send  us 
to  the  State  court  and  jury  at  Wheeling,  would  be 
a  mockery  of  justice,  especially  in  view  of  the  re¬ 
cent  law  passed  by  Virginia,  attempting  to  legalize 
this  bridge.  And  here  is  another  reason  why  we 
could  not  go  to  the  State  court.  It  is  clear  that  this 
last  act  of  Virginia  is  void,  from  its  repugnance  to 
that  clause  of  the  constitution  of  that  State,  forbid¬ 
ding  the  Legislature  to  exercise  judicial  power; 
but  however  competent  this  Court  is  to  decide  that 
question  in  the  case  now  pending,  yet  on  an  appeal 
from  a  State  court,  this  Court  has  decided  that  it  can 
take  no  cognizance  of  the  question  of  the  repug¬ 
nance  of  a  State  law  to  a  State  constitution,  and 
thus  we  shall  lose  all  opportunity  of  obtaining  in 
that  way,  the  opinion  of  this  Court  on  that  and  many 
other  similar  important  questions  involved  m  the 
case. 

And  here  I  proceed  to  show  that  the  charter  of 
1847,  under  which  this  bridge  was  built,  was 
grossly  violated  in  this  structure,  so  as  to  leave  the 
bridge  a  public  nuisance.  That  act  of  19th  March, 
1847,  contained  the  following  provision: 

“If  the  said  bridge,  mentioned  in  the  eighth  sec¬ 
tion  of  this  act,  shall  be  so  erected  as  to  obstruct 
the  navigation  of  the  Ohio  river  in  the  usual  man¬ 
ner,  by  such  steamboats  and  other  craft  as  are  now 
commonly  accustomed  to  navigate  the  same,  when 
the  river  shall  be  as  high  as  the  highest  floods 
therein  heretofore  known,  then,  unless,  upon  such 
obstruction  being  found  to  exist,  such  obstruction 
shall  be  immediately  removed  or  remedied,  the 
said  last  mentioned  bridge  may  be  treated  as  a  pub¬ 
lic  nuisance,  and  abated  accordingly.” — Printed 
record,  page  20. 

Now  the  words  “such  steamboats  as  are  now 
commonly  accustomed  to  navigate  the  same,” 
must  have  included  the  several  daily  Pittsburgh 
packets.  These  packets  passed  Wheeling  every 
day  when  this  law  passed,  and  were  then,  as  now, 
the  only  regular  or  daily  line  of  steamboats  that 
did  pass  Wheeling.  These  boats  then  passed 
Wheeling  every  day,  ascending  and  descending,  to 
and  from  Pittsburgh  to  Cincinnati ,  carrying  annu¬ 
ally,  as  is  proved,  184.000  passengers,  and  184,000 
tons  of  freight,  of  the  value  of  $30,000,000;  and 
these  boats  had,  as  is  proved,  been  also  running 
daily  past  Wheeling,  when  this  law  passed,  and 
since,  and  for  several  years  preceding. 

These  boats  were  the  only  daily  packets  then 
passing  Wheeling,  and  the  very  boats  referred 
to,  or  at  least  included  in  the  law,  for  it  could 
have  no  reference  to  boats  in  the  lower  trade  that 
did  not  pass  Wheeling,  and  did  not  use  the  bridge. 
Now,  then,  the  bridge  was  required  by  the  charter 
to  be  so  high,  that  these  boats  could  pass  it  “  when 
the  river  should  be  as  high  as  the  highest  flood 
therein  heretofore  known  ”  Now  that  flood,  as 
stated  by  this  company  in  their  memorial  to  the  Le¬ 
gislature  of  Virginia,  in  1849,  page  56,  printed  re¬ 
cord,  was  “45  teet  above  the  low  water  level” — 
and  they  state  their  bridge  in  the  same  memorial 
to  be  “90  feet  clear  above  low  water  level.”  At 
this  highest  flood  there  would  then  be  but  45  feet  of 
a  passage  under  the  bridge.  Now  the  seven  Pitts¬ 
burgh  packets  (page  202)  were  of  the  height  of  72£= 
65  8=71  =64=61  3  and  76.4,  consequently,  none 
of  them  could  pass  at  that  flood  by  from  16  to  31 
feet.  Not  only  could  they  not  pass  with  their  chim- 
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neys,  (and  none  of  them  had  hinges,)  but  it  is  proved 
by  General  Morehead  and  Mr.  Klinefelter,  pages 
277,175,  “they  could  not  get  under  with  their  pilot 
houses ,  if  they  had  no  chimneys.” 

it  is  clear,  then,  that  this  bridge  was  erected  in 
violation  of  the  charter,  and  was  a  public  nui¬ 
sance;  and  this,  too,  independent  of  the  fact  that, 
under  the  charter,  the  height  shouid  have  been  the 
entire  distance  across  the  bridge,  and  not  an  in¬ 
clined  plane,  especially  considering  that  this  Court 
have  uniformly  determined  that  all  such  charters 
must  be  strictly  const  ued  against  the  corporation. 
Indeed,  so  clear  was  the  point,  that  the  bridge  did 
not  conform  to  the  charter,  that  Mr.  Justice  Grier 
decided — “no  obstruction  being  authorized  by  their 
charter,  the  bridge  is,  upon  their  own  showing, 
clearly  a  public  nuisance .”  But  from  this  de¬ 
cision  of  the  court,  the  Company  appealed  to  the 
Legislature  of  Virginia,  and  obtained  from  them 
the  extraordinary  decision  reversing  that  of  Judge 
Grier,  and  deciding,  on  the  11th  of  January  last, 
that  the  bridge  was  of  “lawful  height”  and  in  “con¬ 
formity  with  the  intent  and  meaning  of  the  said 
14th  section  of  the  act  of  March  19th,  1847.”  Now 
this  act,  interpreting  this  law,  was  clearly  an  exer¬ 
cise  by  the  Legislature  of  judicial  power,  and  in 
plain  repugnance  to  the  2d  article  of  the  constitu¬ 
tion  of  Virginia,  which  is  in  these  words: — 

“The  legislative,  executive  and  judiciary  depart¬ 
ments  shall  be  separate  and  distinct,  so  that  neither 
exercise  the  power  properly  belonging  to  either  of 
the  others;  nor  shall  any  person  exercise  the  pow¬ 
ers  of  more  than  one  of  them  at  the  same  time, 
except  that  the  justices  of  the  county  courts  shall 
be  eligible  to  either  house  of  assembly.”  This 
constitution  delegated  the  whole  judicial  power  to 
the  judiciary,  withh  ldingall  suen  power  irom  the 
legislature,  which  was  to  make  the  laws,  and  the 
courts  to  construe  and  expound  them.  The  Vir¬ 
ginia  judges  of  1850  were  the  only  competent  tri¬ 
bunal  of  that  State  to  decide  what  was  the  true 
construction  and  meaning  ot  the  act  of  the  legisla¬ 
ture  in  1847 — nor  can  legislative  power  change  or 
recal  the  past 

The  bridge  could  not  be  passed  by  these  boats  in 
1847,  and  the  Legislature  of  1850  could  not  change 
that  fact.  It  is  due,  however,  to  the  Legislature  of 
Virginia  to  say,  that  this  act  was  passed  under  a 
mistake  as  to  many  important  facts  produced  by 
the  erroneous  statements  of  the  memorial  of  the 
Company  then  before  them.  It  is  certain,  when  our 
bill  was  filed,  the  bridge  was,  as  declared  by  Judge 
Grier,  a  “public  nuisance,”  and  it  is  not  compe¬ 
tent  for  one  of  the  parties  to  intercept  tha  decision 
ot  the  court,  by  an  ex  post  facto  legislative  judg¬ 
ment  or  decree  in  this  case. 

I  have  heretofore  treated  the  question  of  juris¬ 
diction,  as  if  it  were  properly  presented  by  the 
pleadings;  but  in  England,  the  answer  would  over¬ 
rule  the  plea  or  demurer,  and  require  the  Court  to 
decide  the  whole  case  on  the  merits.  (2  Woodbury 
6c  Minel,  25,  35  )  It  is  possible  this  objec  ion  might 
be  invalid,  if  this  were  a  bill  presented  to  the  Cir¬ 
cuit  Court,  under  the  rules  adopted  by  this  court,  in 
regard  to  Chancery  proceedings  in  the  Circuit 
Court,  but  these  rules  are  not  applicable  to  cases 
calling  for  the  exercise  of  the  original  jurisdiction 
of  this  Court. 


It  has  been  suggested  that  the  16th  section  of  the 
Judiciary  Act  of  1789,  may  in  some  cases  operate 
as  a  limitation  of  the  chancery  powers  of  the  Circuit 
Court,  but,  if  so,  such  limitation  does  nut  and  could 
not  apply  to  this  Court,  exercising  its  original  ju¬ 
risdiction  under  a  constitutional  grant,  which  Con¬ 
gress  could  neither  divest  nor  limit. 

It  is  said  the  court  should  refuse  relief  from  our 
alleged  acquiesence.  The  State  never  acquiesced 
for  a  moment,  in  the  erection  of  this  bridge.  On 
the  con'rary,  she  remonstrated  to  Congress  aeainst 
such  a  bridge.  The  charter  of  March  19,  1847,  did 
not  authorize  such  a  bridge,  but  it  was  to  present 
no  obstruction  at  the  highest  flood  ever  known. — 
The  company  were  aware  of  this,  and  memoralized 
the  legislature  of  Virginia,  in  Jan.,  1849,  to  change 
the  charter,  and  legalize  the  present  bridge. — 
This  the  Legislature  adjourned  in  the  spring 
of  1849,  without  so  doing.  Printed  record  55  to  60. 

Under  these  circumstances  the  State  of  Pennsyl¬ 
vania  never  imagined,  after  the  failure  of  this  ap¬ 
plication,  that  the  company  would  dare  to  proceed 
in  plain  violation  of  their  charter,  to  create 
this  nuisance.  So  soon,  however,  as  the  State 
had  reason  to  apprehend  that  the  Company 
would,  in  direct  violation  of  the  State  law  and  of 
its  own  charter,  proceed  to  erect  this  bridge, 
they  gave  the  Company  (in  July  last)  notice 
not  to  proceed,  .and  filed  this  bill.  There 
never  was  my  acquiescence  by  the  State,  for  a 
single  moment,  in  the  erection  of  this  bridge  as  it 
now  stands.  The  cases,  however,  cited,  of  ac¬ 
quiescence,  have  no  reference  to  a  State  or  go¬ 
vernment  as  a  party,  nor  to  public  nuisances. 
They  referred  exclusively  to  private  nuisances, 
affecting  oaly  the  individual  (and  not  the  public), 
and  where  he  might  waive  his  private  rights  by 
acquiescence.  But  this  doctrine  never  did  apply 
to  a  public  nuisance,  for  no  individual  can,  by 
failing  to  proceed,  give  impunity  or  legality  to  a 
public  nuisance,  or  sanction  and  maintain  a  viola¬ 
tion  of  the  constitution. 

I  have  not  had  time  to  discuss  the  great  question 
of  State  boundaries,  nor  do  I  believe  it  will  be  ne¬ 
cessary  for  the  Court  to  decide  that  question  in  this 
case,  which  is  clearly  with  us  on  other  grounds. 
But  if  such  adjudication  of  that  point  should  be 
deemed  necessaiy  by  the  Court  in  this  case,  1  refer 
to  the  printed  pamphlet  copy  of  the  able,  end,  so 
far  as  I  can  see,  unanswerable  argument  of  the 
Hon.  S.  F.  Vinton  on  that  question,  in  the  case  of 
Virginia  vs.  Garner. 

The  suggestion  that  the  State  of  Virginia  was  a 
necessary  party,  was  not  pressed.  It  was  held  in 
the  case  of  ihe  United  States  vs.  Peters,  5  Crauch, 
that  “although  the  claims  of  a  Stale  may  be  ulti¬ 
mately  affected  by  the  decision  of  a  cause,  yet  if 
the  State  be  not  necessarily  a  defendant,  the 
Courts  of  the  United  States  are  bound  to  exercise 
jurisdiction.”  Virginia  has  not  desired  to  be  a 
party,  even  if  she  could  be;  nor  do  we  desire  any 
decree  against  the  State,  and  as  this  bridge,  if  sus¬ 
tained,  would  operate  as  a  precedent  for  bridges  at 
Cincinnati  and  other  points,  which  in  time  would 
cut  her  off  from  the  free  navigation  of  the  Ohio, 
we  believe  it  to  be  clearly  her  interest  to  have  this 
nuisance  abated,  as  designed  by  her  own  act  of 
March  19,  1847. 
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